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Court of Appeals of the District of Columbia 


No. 5592. I 

j 

Kltzabeth Putnam, p]xeeiitrix, Appollaijit, 

vs. ! 

David Burnet, Commissioner of Internal Revenue. 


1 Docket No. 32308. | 

I 

Elizabeth Putnam, Executrix of the Estate of Wm|. Lowell 

Putnam, Petitioner, j 


Commissioner of Internal Revenue, Respondent. 
Appearances : 

For Petitioner: Abbot P. !Mills, Esq. 

For Respondent: F. T. Horner, Esq. 

Docket Entries, 

1927. 

Nov. 14 Petition received and filed. Taxpayer iotified. 

(Fee paid.) | 

Nov. 15 Copv of petition served on General Counsel. 

1928. ‘ I 

Jan. 10 Answer filed bv General Counsel. j 

Jan. 11 Copy of answer served on taxpayer—General Cal¬ 
endar. ; 

1929. I 

Nov. 2 Stipulation of facts filed (1). | 

Nov. 7 Hearing set 12/16/29. j 

Dec. 16 Hearing held before Mr. C. P. Smith, Division 5, 
on merits. Submitted on stipulation and Record. 
Motion to strike certain paragraphs of pletition 
filed by petitioner—no objection—gtanted. 

Briefs due 2/15/30. ' 


1—5592a 
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1930. 

Jan. 14 Transcript of hearing of Dec. 16, 1929 filed. 

Feb. 11 Order that time for filing briefs on both sides be 
extended to June 1, 1930. 

Feb. 14 Brief filed by General Counsel. 

!Mav 29 ^Fotion for extension to Julv 1, 1930 to file brief 
filed by taxpayer. Granted. 

June 11 Motion to cite decision in case of Jas. E. Tyler v. 

U. S. filed by General Counsel. 6/12/30 granted. 

July 1 Brief filed by taxpayer. 

Nov. 5 Findings of fact and opinion rendered—C. P. 

Smith, Division 5. Judgment will be entered 
under Rule 50. 

Nov. 20 Notice of proposed redetermination filed by Gen¬ 
eral Counsel. 

Nov. 22 Consent to settlement filed by taxpayer. 

Nov. 25 Decision entered—Chas. P. Smith. Division 5. 

1931. 

^fay 21 Stipulation to have case reviewed in the Court of 
Appeals of D. C. filed. 

!May 21 Petition for review to Court of Appeals of D. C., 
with assignments of error filed by taxpayer. 

Mav 21 Proof of service filed. 

Julv 9 [Motion for extension of 6 months to file statement 
of evidence filed bv taxpaver. 

July 9 Order enlarging time to Jan. 20, 1932 for prepara¬ 
tion and delivery of record sur petition for re¬ 
view entered. 

1932. 

Jan. 12 Praecipe with proof of service thereon filed. 

2 Filed Nov. 14, 1927. 

United States Board of Tax Appeals. 

Docket No. 32308. 

Elizabeth Putxam, Executrix of the Estate of William 

Lowell Putnam, Petitioner, 

V. 

Commissioner' of Internal Re\tenue, Respondent. 

Petition. 

The above named petitioner hereby petitions for a re- 

determination of the deficiency set forth by the Commis- 



DAVID BUKNET, COMMK. OF INTERNAL REVENUES. 


o 
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sioner of Internal Revenue in his notice of deficiency, MT- 
ET-CL-5356-EFV, dated September 20, 1927, apd as the 
basis of liis proceeding alleges as follows: i 

1. The petitioner is Elizabeth Putnam, executrix of the 

estate of William Lowell Putnam of 49 Beaco^i Street, 
Boston, Massachusetts. | 

2. The notice of deficiency, a copy of which is j attached 

and marked Exhibit A, was mailed to the petiijioner on 
September 20, 1927. | 

3. The taxes in controversy are estate taxes o^i the es¬ 

tate of William Lowell Putnam, who died July 26, 1924, 
and in the amount of $22,633.14. j 

4. Tlio deterniination of lax sot fortli iiiitlio said 
3 notice of deficiency is based upon the following 
errors: ! 


(a) The $22,633.14 deficiency should, on the jCommis- 

sioner’s own figures, contained in the statement attached as 
a part of the notice of deficiency, and on account of the 
25% credit allowed because of, state inheritance Tax paid, 
bo $16,974.86. ' j 

(b) The Commissioner erred in determining the j value of 

2,335 shares of the preferred stock of the Multibestos Com¬ 
pany, included in the gross estate, to have been $45.00 a 
share, or $105,075 on July 26, 1924, instead of |$35.00 a 
sliarc, or $81,725, as returned. ! 

(c) The Commissioner erred in determining the |value of 
9,141 shares of common stock of the Package Machinery 
Company to have been $75.00 a share, or $685,575j on July 
26, 1924, instead of $40.00 a share, or $365,640, as ijeturned. 

(d) The Commissioner erred in including as pairt of the 
gross estate the real estate at 49 Beacon Street, Boston at 
a value of $100,000, instead of eliminating this item from the 
gross estate entirely. 

5. The facts on which the petitioner relies as the basis 
of this proceeding are as follows: i 

(a) The Commissioner has clearly made a clerical error 
in stating the deficiency tax to be $22,634.14 instead of 

$16,974.86, the latter being the amount setjforth in 
4 the Commissioner’s computation contained in the 
statement attached as a part of the notice! of defi¬ 
ciency. I 

(b) The Petitioner is informed and believes thatithe fair 
value of 2,335 shares of the preferred stock of the Multi- 
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bestos Company, included in the gross estate, did not exceed 
$81,725 on July 26,1924. 

(c) The Petitioner is informed and believes that the fair 
value of 9,141 shares of the common stock of the Package 
^Machinery Company, included in the gross estate, did not 
exceed $3*65,640 on July 26, 1924. 

(d) The real estate at 49 Beacon Street, Boston was 
acquired by the decedent and his wife in 1902 and title 

taken bv the decedent and his wife as tenants bv the en- 

• » 

tirety. The decedent and his wife continued to hold title 
to this property as tenants by the entirety until the death 
of the decedent on'July 26, 1924. Under the laws of Mas¬ 
sachusetts, nothing passes to the survivor at the death 
of one of two tenants bv the entiretv. There was nothing, 
therefore, upon which the estate tax could constitutionally 
take effect at the decedent’s death. 

'Wherefore the petitioner prays that this Board may hear 
the proceeding and that it may be determined: 

(a) That the Commissioner made a clerical error in stat¬ 
ing the deficiency at $22,634.14, instead of $16,974.86. 

(b) That the fair value of 2,335 shares of the pre- 

5 ferred stock of the Multibestos Company did not ex¬ 
ceed $81,725 on July 26, 1924. 

(c) That the fair value of 9,141 shares of the common 
stock of the Package Machinery Company did not exceed 
$365,640 on July 26, 1924. 

(d) That the real estate at 49 Beacon Street, Boston, 
owned by the decedent and his wife as tenants by the en¬ 
tirety, should not be included either in whole or in part 
in the gross estate. 

ABBOT P. MILLS, 

Counsel for Petitioner^ 
Investment Building, Washington^ D. C. 

HARVEY H. BUNDY, 

Of Court self 

60 State Street, Boston, Massaelntsetfs. 

6 CoMMOXWE.\LTH OF MASSACHUSETTS, 

County of Suffolk^ ss: 

Elizabeth Putnam, being dulv sworn, savs that she is the 
executrix of the estate of William Lowell Putnam, deceased, 
and that she is the petitioner above named; that she has 
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read the foregoing petition or had the same read td her and 
is familiar with the statements contained therein and that 
the facts stated are true, except as to those factjs stated 
to be upon information and belief, and those factd she be¬ 
lieves to be true. ; 

ELIZABETH PUTNAM. 

1 

I 

Subscribed and sworn to before me this 9th I day of 
November, 1927. ! 

CHARLES F. DUTCH, 

[seal.] Notary Buhlic, 

My commission expires November 10, 1927. 

7 Exhibit A. 

Copy. 


Treasury Department, Washington. j 

I 

Office of Commissioner of Internal Revenue^. 

Sept. 20, j 1927. 

MT-ET-C1.-5356-EFV. 

District of Massachusetts. 

Estate of Wiliam Lowell Putnam. 

Date of death: July 26, 1924. 

Deficiency Tax: $22,633.14. 

Elizabeth Putnam, I 

Executrix Estate of William Lowell Putnam, 

49 Beacon Street, 

Boston, Massachusetts. 

Madam : 1 


The Bureau has examined the protest filed on bejialf of 
the above-named estate against the tentative findings set 
forth in the letter addressed to the executor by thib office 
under date of April 19, 1927. The deficiency herejby de¬ 
termined amounts to $22,633.14, and is fully explained in the 
attached statement, consisting of three pages, showipg the 
action of the Bureau with respect to the protest. i 
In accordance with the provisions of Title III ^f the 
Revenue Act of 1926, you are allowed 60 days from the date 
of the mailing of this letter (not counting Sunday i^s the 
sixtieth day) within which to file a petition with the United 
States Board of Tax Appeals for a redetermination iof the 
deficiency. Any such petition must be addressed io the 

2—5592a 
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United States Board of Tax Appeals, Earle Building, Wash¬ 
ington, D. C., and must be mailed in time to reach the said 
Board within the 60 day period prescribed. 

Where a taxpayer has been given an opportunity to file a 
petition with the United States Board of Tax Appeals and 
has not done so within the 60 days prescribed, and an as¬ 
sessment has been made, or where a taxpayer has filed a 
petition and an assessment in accordance with the decision, 
which has become final, has been made, the unpaid amount 
of such assessment must be paid upon notice and demand 
from the Collector of Internal Revenue. Xo claim for 
abatement can be entertained. 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute the enclosed Form 890, 
waiving (1) your right to file a petition with the 

8 United States Board of Tax Appeals and (2) the 
restrictions bn the assessment and collection of such 

deficiency, and forward it to the Commissioner of Internal 
Revenue, Washington, D. C., for the attention of the Estate 
Tax Division, Miscellaneous Tax Unit. In the event that 
you acquiesce in only part of the determination, the en¬ 
closed form of waiver should be executed with respect to 
the amount of the deficiency to which you agree. 

Respectfullv, 

(Signed) ' * C. R. NASH, 

Acting Commissioner. 

Enclosures: Statement, Waiver—Form 890. 

9 Copy (Exhibit A Continued). 

MT.ET-C1-5356-EFV. 

District of IMassachusetts. 

Estate of William Lowell Putnam. 

The protest arises in connection with the following items: 


Gross Estate. 

Tentatively 

Stocks & bonds. Returned. determined. Determined. 

Item 26. $81,725.00 $105,075.00 $105,075.00 

Item 32. 365,640.00 822,690.00 685,575.00 

Item 37 . 2,118.00 8,969.73 5,648.00 

Jointly owned 
propert.v. 

Item 1. 37,500.00 100,000.00 100,000.00 
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Upon examination of the evidence submitted in| respect 
to the value of the First Preferred Stock of the Muitibestos 
Company, it is found that the value of $45 per shaiic repre¬ 
sented the fair market value of the said stock on thq date of 
death. Therefore, the tentative determination relating 

/ j w 

thereto is sustained and is made final. i 

An analvsis of the facts and figures submitted relative to 
the value of the stock of the Package Machinery Cpmpany 
indicates that $75 per share represented the fair j market 
value of such stock on the date of death. Adjustpent is 
made herein accordinglv. i 

The common stock of the Realty Company of ^Mfissachu- 
setts is found to have had a value of $16 per sharq on the 
date of death based on the information presented Ad¬ 
justment in respect thereto is made herein. j 

The information submitted relative to the preniises at 
49 Beacon Street, Boston, Massachusetts, indicates that this 
property was acquired in 1902, and title taken the 
decedent and his wife as tenants bv the entiretv. Xo ichange 
in title was made prior to the date of death. As this 
decedent died subsequent to the passage of the Rjevenue 
Act of 1924, the provisions of Section 302(a) of t^ said 
act require that the value of such property shall i be in¬ 
cluded as a part of the decedent’s gross estate for the 
purposes of the Federal Estate tax. Accordingly, your pro¬ 
test relative thereto is rejected. [ 

In the audit of April 19, 1927, the gross estate \pas de¬ 
termined to be $1,714,972.19; the deductions were I $418,- 
638.60, and the net estate for tax was $1,296,333.59. In 
view of the adjustments made herein, the gross es- 
10 tate is reduced $140,436.73, making the corirected 
total thereof $1,574,535.46. As no change hab been 
made in the total of the deductions allowed in the teiUative 
audit, the resultant net estate amounts to $1,155,896.$6, the 
tax upon the transfer of which is $67,089.69. j 

The following tabulation represents the Bureaul’s de¬ 


termination : I 

I 

Tax determined. $67,^89.69 

Tax shown on the return. 44,jl56.55 

Deficiency . 22,033.14 

Credit of 25% thereof allowed on account of j 
state inheritance tax paid. 5,te8.28 

Undischarged deficiency. 16,^74.86 
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There M'ill be assessed and collected, interest on the un¬ 
discharged portion of the deficiency at the rate of six per 
centum per annum from one year after the decedent’s death 
to the date of assessment, or, in the event a waiver of the 
restrictions on the assessment is filed, to the thirtieth day 
aft(n* the filing* of such waiver, whichever is the earlier. 

11 Filed Jan. 10, 1928. United States Board of 

Tax Appeals. 

United States Board of Tax Appeals. 

Docket No. 32308. 

Kstate of William Lowell Putnam, Elizabeth Putnam, 

Executrix, Petitioner, 

vs. 

UoMMissioNEi: OF Tntern.a.l Revenue, Respondent. 

Anstver. 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, in answer to the petition of the above-named taxpayer, 
admits and denies as follows: 

1. Admits the allegations contained in the paragraph of 
the petition numbered 1. 

2. Admits the allegations contained in the paragraph of 
the petition numbered 2. 

3. Admits so much of the paragraph of the petition num¬ 
bered 3 as alleges that the taxes in controversy are estate 
taxes on the Estate of William Lowell Putnam, who died 
July 26, 1924, and denies all other allegations contained in 
said paragraph of the petition numbered 3. 

4. Denies that' the respondent, in determining the de¬ 
ficiency tax, committed error as alleged in the paragraph 
of the petition numbered 4. 

5. Denies the allegations contained in the paragraph of 

the petition numbered 5. 

12 6. Denies each and every allegation contained in 
the petition not hereinbefore specifically admitted or 

denied. 
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I 

Wherefore it is respectfully prayed that the determina¬ 
tion of the Commissioner be approved. ! 

C. M. CHARE^T, 

General Counsel^ Bureau of Internal Ekvenue. 
Of Counsel: 

FRANK T. HORNER, I 

Special Attorney, Bureau of Internal Revenue. 

FTH/y. I 

1/7/28. j 

13 Filed Dec. 16, 1929. | 

I 

United States Board of Tax Appeals. | 


Docket No. 32308. I 

j 

PlsTATE OF William Lowell Putnam, Eliz.\beth |Putnam, 

Executrix, Petitioner, j 

vs. I 

Commissioner of Internal Revenue, Respondent. 

Motion of Petitioner for Leave to Amend Us Petition by 
Striking Out Certain Paragraphs Thereof. 

The above-named petitioner, by its counsel, hereby moves, 
in pursuance of paragraph (5) of Stipulation heretofore 
filed in this proceeding, for leave to amend its petition by 
striking out paragraphs 4(a), 5(a), and paragra]])h (a) of 
the prayer for relief, all of said paragraphs relating to the 
matter of credit for state inheritance taxes. ! 

ESTATE OF WILLIAM LOWELL PUTNAM, 
By ABBOT P. MILLS, | 

Counsel. I 

i 

14 Filed Nov. 2, 1929. 

United States Board of Tax Appeals. 

Docket No. 32308. 

Estate of Wm. Lowell Putnam, Elizabeth Putnam, 

Executrix, Petitioner, | 

vs. I 

Commissioner of Internal Revenue, Respondent. 


Stipulation. 

j 

The parties to the above-entitled case, throu 


respective counsel, and for the purposes of this case, hereby 


igh 


their 


sti])nIato and agTOo to the following facts, in addition to 
those admitted in the respondent’s answer: 

(1) That the value of 2,335 shares of the preferred stock 
of the Alnltibestos Company was $35.00 per share on July 
26, 1924, the date of the decedent’s death. 

(2) That the value of 9,141 shares of the common stock 
of the Package Machinery Company was $65.00 per share 
on July 26, 1924, the date of the decedent’s death. 

(3) That William Lowell Putnam, at the date of his 
death, was a resident of Boston, llass.; on or about April 
29, 1904, the real estate at 49 Beacon Street, Boston, Mass., 
was conveved to the decedent and his wife, Elizabeth Put- 
nam, the jmesent executri.x, as tenants by the entirety; the 
ownerslii[) of this property by the decedent and his wife 
as tenants by the entirety continued until the death of Wm. 
Lowell Putnam, on July 26, 1924. 

(4) That the Commissioner included as part of the gross 
estate of the decedent subject to the Federal estate tax the 
said real estate at 49 Beacon Street, Boston, Mass.^ at a 
value of $100,000.00. 

(5) The petitioner withdraws paragraph 4 (a) of the peti¬ 
tion relating to credit for state inheritance taxes, and the 
parties agree that this question of credit be settled by the 
Commissioner with the taxpayer, as an administrative 
matter, in accordance with the usual procedure of the Com¬ 
missioner's office. 


(()) That the only question before the Board for its con¬ 
sideration and determination is whether any part or all of 
the value of said real estate at 49 Beacon Street, Boston, 
Mass., owned bv the decedent and his wife as tenants bv the 
entirety, is subject to the Federal estate tax as part of 
tlie gross estate of the decedent, Wm. Lowell Putnam. 

(Signed) ABBOT P. MILLS, 

Coimsel for Petitioner. 

C. M. CHAREST, 

General Counsel^ Bureau of Internal Revenue. 


i k 
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A true copy. Teste: I 

B. D. GAMBLE, j 

Clerk U, S. Board of Tax Appeals. | 

21 B. T. A. — . I 

United States Board of Tax Appeals. I 

Docket No. 32308. 

Elizabeth Putnam, Executrix of the Estate of William 

Lowell Putnam, Petitioner, 

V. 

1 

Commissioner of Internal Revenue, Responc^ent. 

I 

I 

Promuglated November 5, 1930. j 

Section 302 of the Revenue Act of 1924 requirejs the in¬ 
clusion in the value of the gross estate of property owned 
bv the decedent and his wife as tenants bv the entiretv at 
the time of decedent’s death and the Act is not unconstitu¬ 
tional as applied retroactively to tenancies created! prior to 
the enactment of either the Revenue Act of 192|t or the 
Revenue Act of 1916. James E. Tyler, Jr., et al. v[. United 
States, 281 U. S. 497. | 

Abbott P. Mills, Esq., for the petitioner. j 

Frank T. Horner, Esq., for the respondent. ! 

This proceeding is for the redetermination of a deficiency 
in estate tax against the estate of William Lowell;Putnam 
in the amount of $22,633.14. The petitioner alleges Ithat the 
respondent erred in his valuation of certain shares jof stock 
of the Multibestos Company and of the Package Machinery 
Company, and in including in the value of decedent]’s gross 
estate the value of certain real estate owne^ at the 
16 time of decedent’s death by him and his [wife as 
tenants by the entirety. All of the facts pertinent to 
the issues have been stipulated by the parties. ! 

I 

Findings of Fact. | 

William Lowell Putnam died July 26, 1924, a res Went of 
Boston, Mass. i 

' I 
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The value at July 26, 1924, the date of decedent’s death, 
of 2,335 shares of the preferred stock of the Multibestos 
Company, which the respondent has included in the value 
of decedent’s gross estate for estate tax purposes at a 
value of $45 per share, was $35 per share, or $81,725. 

The value at July 26, 1924, of 9,141 shares of the com¬ 
mon stock of the Package Machinery Company, which the 
respondent has included in the value of decedent’s gross 
estate for estate tax purposes at a value of $75 per share, 
was $65 per share, or $594,055. 

On or about April 29,1904, certain real estate at 49 Beacon 
Street, Boston, was conveyed to the decedent and his wife 
as tenants by the entirety. The ownership of this property 
bv the decedent and his wife as tenants bv the entiretv con- 
tinned until decedeht’s death July 26,1924. The respondent 
in computing the value of decedent’s estate for Federal 
estate tax purposes has included said real estate at a value 
of $100,000. 

Opinion. 


Smith: The only question for our determination in this 
proceeding is whether the value of the real estate owned 
bv the decedent and his wife as tenants bv the entiretv at 

♦ •/ mi 

the time of decedent’s death should be included in the value 
of d(*ce(l(‘iit's (‘stat(‘ foi* Federal estate tax purposes. 

The pertinent parts of the statute are sections 
17 301 (a) and 302 of the Revenue Act of 1924, which 

read in part: 


Sec. 301. (a) In lieu of the tax imposed by Title IV of 
the Revenue Act of 1921, a tax equal to the sum of the fol¬ 
lowing percentages of the value of the net estate (deter¬ 
mined as provided in section 303) is hereby imposed upon 
the transfer of the net estate of every decedent dying after 
the enactment of this Act * * * 

Sec. 302. The value of the gross estate of the decedent 
shall be determined by including the value at the time of 
his death of all property, real or personal, tangible or in¬ 
tangible, wherever situated— 




(e) To the extent of the interest therein held as joint 
tenants by the decedent and any other person, or as ten- 
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ants by the entirety by the decedent and spouse, or, de¬ 
posited, with any person carrying on the banking business, 
in their joint names and payable to either or the Survivor, 
except such part thereof as may be shown to have cjriginally 
belonged to such other person and never to have| been re¬ 
ceived or acquired by the latter from the decedent for less 
than a fair consideration in monev or monev^s worth 

# # * I 

. j 

(h) Subdivisions (b), (c), (d), (e), (f), and (g) of this 
section shall apph’ to the transfers, trusts, estates, inter¬ 
ests, rights, powers, and relinquishment of power^, as sev¬ 
erally enumerated and described therein, whether made, 
created, arising, existing, exercised, or relinquisln^d before 
or after the enactment of this Act. j 

In James E. Tyler^ Jr., et al. v. United States, ^81 U. S. 
497, the Supreme Court held that property ovmeq by hus¬ 
band and wife as tenants by the entirety, where the estate 
was created subsequent to the effective date of the taxing 
statute, is includable in the gross estate of the decedent 
spouse for the purpose of computing the estate tgx under 
the corresponding provisions of the 1916 and 19211 Revenue 
Acts. ! 

The petitioner here contends that since the tenancy was 
created prior to the enactment of either the 1924 Act or the 
1916 Act it does not come under the rule of the Tyler case; 
that section 302 of the 1924 Act should be so construed as 
to permit the inclusion in the gross estate of only tenancies 
by tlic entirety created subsequently to tlje enact- 
18 ment of the Revenue Act of 1916, and thatjif other¬ 
wise construed the Act becomes unconstithtional. 

The decision of the Court in the Tyler case doe^ not ap¬ 
pear to rest primarily upon the fact that the Ijenancies 
under consideration were created after the enactment of 
the applicable statutes. The constitutionality of Ithe stat¬ 
ute there was attacked upon the grounds—(1) tlikit it im¬ 
posed a direct tax upon property without apportionment, 
and (2) that it was so arbitrary and capricious as tb amount 
to a deprivation of property without due process of law. 
The court in its opinion went no farther than to reject 
these contentions. We quote from the opinion: I 
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Tlu' (]iiostion here, then, is not whether there has been, 
in the strict sense of that word, a ‘"transfer” of the prop¬ 
erty by the death of the decedent, or a receipt of it by right 
of succession, bnt whether the death has brought into be¬ 
ing or ripened for the survivor, property rights of such 
character as to make appropriate the imposition of a tax 
upon that result (which Congress may call a transfer tax, 
a death duty or anything else it sees fit), to be measured, 
in whole or in ])art, by the value of such rights. 


At his death, however, and because of it, she, for the 
first time, became entitled to exclusive possession, use and 
enjoyment: she ceased to hold the property subject to 
qualifications imposed by the law relating to tenancy by 
the entirety, and became entitled to hold and enjoy it abso¬ 
lutely as her own; and then, and then only, she acquired 
the power, not theretofore possessed, of disposing of the 
property by an exercise of her sole will. Thus the death 
of one of the parties to the tenancy became the “generat¬ 
ing source” of important and definite accessions to the 
])roperty rights of the other. These circumstances, to¬ 
gether with the fact, the existence of which the statute 
requires, that no part of the property originally had be¬ 
longed to the wife, are sufficient, in our opinion, to make 
valid the inclusion of the property in the gross estate which 
forms the primary base for the measurement of the 
19 tax. And in that view the resulting tax attributable 
to such property is plainly indirect. 

■^ ***** M 

To include in the gross estate, for the purpose of meas¬ 
uring the tax, the value of property, no part of which 
originally belonged to one spouse, but which came to the 
tenancy, mediately or immediately, as a pure gift from the 
other, and which', as a consequence of the latter’s death, 
was relieved from restrictions imposed by the law in re- 
spe<‘t to tenancy by the entirety so as to produce in the 
survivor the right of sole proprietorship, is obviously 
neither arbitrary nor capricious. The evident and legiti¬ 
mate aim of Congress was to prevent an avoidance, in 
whole or in part, of the estate tax by this method of dis- 
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position during the lifetime of the spouse who ojwned the 
property, or whose separate funds had been used to pro¬ 
cure it; and the provision under review is an adjunct of 
the general scheme of taxation of which it is a Ipart, en- 
tirelv appropriate as a means to that end. Taft vl BowerSy 
278 U. S. 470, 482. | 

The petitioner relies especially upon the language ap¬ 
pearing in the last quoted sentence of the courtopinion 
as limiting the operation of the statute to tenancies created 
subsequently to the enactment of the applicable kct or at 
least a similar prior act. The court, however, wks not in¬ 
terpreting the statute nor was it considering the validity 
of the statute as applied retroactively to tenancies created 
prior to its enactment. As a matter of interpretation, it 
is well settled that retroactivity in a taxing statjute is to 
be avoided whenever possible. Shtvab v. Doyle^ $58 IT. S. 


d^StateSy 
p helpful 
In the 


529; Gould V. Gouldy 245 U. S. 151; White v. Unitei 
191 U. S. 545. Rules of construction, however, ar 
only when the meaning of the statute is in doubt^ 
instant case the statute specifically provides in section 
302(h) that the value of the gross estate shall include es¬ 
tates, interests, etc., held as tenants by the i entirety 
‘‘whether made, created, arising, existing, exercised, or re¬ 
linquished before or after the enactment!,of this 
20 Act. ’ ’ ! 


Thus applied, is the statute unconstitufjional as 
petitioner contends? We do not find in the opinion of the 
court in the Tyler case any such express or implied limi¬ 
tation upon the scope of the statute. On the othbr hand, 
the court seems to sanction the right of Congress t(j) include 
in the value of the gross estate the value of all property 
rights passing to the survivor upon the death of t|ie other 
tenant, regardless of when these rights came into j the ten¬ 
ancy. The following language quoted above serves to 
illustrate: I 


* # death of one of the parties to jthe ten¬ 

ancy became the “generating source” of important and 
definite accessions to the property rights of thq other. 
These circumstances, together with the fact, the e?s:istence 
of which the statute requires, that no part of the property 
originally had belonged to the wife, are sufficient| in our 
opinion, to make valid the inclusion of the propertj 7 in the 
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g*ross estate which forms the primary base for the measure¬ 
ment of the tax. And in that view the resulting tax at¬ 
tributable to such property is plainly indirect. 

In challenging the constitutionality of the Act the peti¬ 
tioner relies upon Nichols v. Coolidge^ et al.^ 274 U. S. 531. 
The facts in that chse, as well as the question of law pre¬ 
sented, were entirelv different from those in the case at 
bar. The court there held that section 402(c) of the Reve¬ 
nue Act of 1918 was unconstitutional in so far as it re¬ 
quired the inclusion in the gross estate of the value of 
property transferred by a decedent prior to the passage 
of the Act, to take effect in possession or enjoyment at or 
after death. So construed the Act was found to be so ar¬ 
bitrary and capricious as to amount to a confiscation. The 
chief objection voiced by the court was that— 

21 The statute requires the executors to pay an excise 

ostensibly laid upon transfer of property by death 
from Mrs. Coolidge to them but reckoned upon its value 
plus the value of other property conveyed before the en¬ 
actment in entire good faith and without contemplation 
of death. 

The court there said, however, that ‘‘certainly Congress 
may lay an excise upon the transfer of property by death 
reckoned upon the value of the interest which passes 
thereby.-' In the case at bar the statute under considera¬ 
tion requires the inclusion in the gross estate of only the 
]')roperty that was “brought into being or ripened for the 
survivor” upon the death of the decedent. 

^Ve are of the opinion that the petitioner’s objection to 
the statute upon constitutional grounds is unwarranted. 
Ada M. Slnruw, Executrix, 21 B. T. A. — ; Peuusijlvauia 
Co. for Insurance, etc., ef al.. Executors^ 21 B. T. A. —; 
Commerce Union Trust Co., Executor, 21 B. T. A. —. 

Reviewed by the Board. 

Judgment will he entered under Rule nO. 
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22 Uiiitod States Board of Tax Appeals, Washington. 

Docket No. 32308. j 

i 

I 

Elizabeth Putnam^ Executrix of the Estate of! William 

Lowell Putnam, Petitioner, I 

I 

V. ! 


Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the findings of fact and opinion of the Board 
promulgated in the above entitled proceeding Noyember 5, 
1930, counsel for the respondent, on November! 20, 1930, 
tiled a notice of settlement reading as follows: I 


Deficiency tax, adjusted. ^11,157.14 

Credit on account of state inheritance taxes i 
IKiid .! 2,789.28 


Undischarged deficiency. ! $8,367.86 


On November 22, 1930, counsel for the petitiouer filed a 
consent to the entry of judgment of deficiency in the amount 
of $8,367.86, this being the amount shown in thej recompu¬ 
tation filed with the Board by counsel for the respondent 
on November 20, 1930. Wherefore, it is 

Ordered and decided that there is a deficiency! in estate 
tax in the amount of $8,367.86. I 

(Signed) CHAELES P. SMltH, 

Member United States Board of Tax Appeals. 

j 

Entered:-,-. i 

Entered Nov. 25,1930. j 

CVSvcUX. I 

A true copy. Teste: | 

I 

[Seal U. S. Board of Tax Appeals.] | 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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2.*^ T^nitod Stntos Roju'd of Tax Ai)p(‘als. FIUmI May 

21, 1921. 

Tn tlio Court of Appeals of tlie District of Columbia,- 

Term, -. 


No. —. 

Elizabeth Putnam, Executrix of the Estate of William 

Lowell Putuam, Petitioner. 


V. 


Commissioner of Internal Revenue, Respondent. 

Petition for Review of Decision of the United States 

Board of Tax Appeals. 

(U. S. Board of Tax Appeals Docket No. 32308.) 

Stipulation for Court of Review, 

It is hereby agreed and stipulated, by and between coun¬ 
sel for the respective parties, that a review of the decision 
and order of the United States Board of Tax Appeals in 
the above designated proceedings may be had before the 
Court of Appeals of the District of Columbia in accordance 
with the statutes made and provided, and regulations is¬ 
sued pursuant thereto. 

(Sgd.) ABBOT P. MILLS, 

Counsel for Petitioner. 

C. M. CRAREST, 

Counsel for Respondent. 
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2-1- Slates Board of Tax Apj)eals. Fi(ed May 

21 , 1931 . 

I 

In 1]u‘ Court of A])])oals of the District of Columlbia, - 

Term, -. | 

No. —. I 

I 

I 

Elizabeth Putnam, Executrix of the Estate of jWilliam 

Lowell Putnam, Petitioner, j 


Commissioner of Internal Revenue, Responclent. 

I 

Pefiiiou for Review of Decision of the United l^tates 

Board of Tax Appeals. \ 


(C. S. Board of Tax Appeals Docket No. 323(1)8.) 

To the Honorable the ('hief Justice and Associate Justices 
of tlie Court of Aiipeals of the District of Columbia: 

j 

I. Jurisdiction. I 


Your petitioner is aggrieved by a decision of thp United 
States Board of Tax Appeals rendered on Noveinber 25, 
1930, in the appeal of Elizabeth Putnam, Executrix of the 
Estate of William Lowell Putnam, No. 32308, on th^ Docket 
of the Board, and respectfully submits her petitibn for a 
review thereof by the Court of Appeals of the District of 
Columbia, in accordance with the provisions of iSections 
1001, 1002 and 1003 of the Revenue Act of 1926 as kmended 
bv Section 603 of the Revenue Act of 1928. | 

The parties, by their respective counsel, have agreed 
that the review of said decision shall be had in this Court, 
as evidenced by a stipulation filed with the Clerk of the 
Board in compliance with the provisions of Section 1002 
(d) of the Revenue Act of 1926. 

j 

25 IT. Nature of Controversv. ! 

I 

I 

1. The controversy involves an alleged deficpiency in 
estate tax. The sole question presented for review is 
whether the value of real estate owned by the decedent 

! 

I 

I 
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and his wife as tenants by the entirety should be included 
in the value of decedent's estate for Federal estate tax 


])urposes. 

2. The material facts as found by the Board are as fol¬ 
lows : 

William Lowell Putnam died on July 26, 1924, and at the 
date of his death, was a resident of Boston, Massachusetts. 
On or about April 29, 1904, the real estate at 49 Beacon 
Street, Boston, Massachusetts was conveyed to the dece¬ 
dent and his wife, as tenants bv the entiretv. The owner- 
ship of this property by the decedent and his wife as ten¬ 
ants bv the entiretv continued until decedent’s death on 
July 26, 1924. The respondent, in computing the value of 
decedent’s estate for estate tax purposes, included said 
real estate at a value of $100,000.00. 

3. The petitioner appealed to the Board of Tax Appeals, 
and on November 5, 1930 the Board promulgated its find¬ 
ings of fact and opinion, sustaining the action of respond¬ 
ent. On November 25, 1930, the Board rendered its deci¬ 
sion in accordance with said opinion, finding a deficiency 
in estate tax of $8,367.86. 


III. Assignments of Error. 

Your petitioner believes and avers that errors were com¬ 
mitted by the Board to her damage and prejudice, as shown 
by the following: 

1. The Board committed error in holding that the prop¬ 
erty owned by the decedent and his wife as tenants by the 
entirety is subject to the Federal estate tax. 

2. The Board committed error in interpreting Section 
302 of the Kevenue Act of 1924 to require the inclusion in 

the gross estate of the decedent of the said prop- 
26 ertv owned bv the decedent and his wife as tenants 
bv the entiretv. 

3. The Board committed error in failing and declining to 
hold that Section 302 of the Revenue Act of 1924, if inter¬ 
preted to include the property owned by the decedent and 
his wife as tenants by the entirety, said estate having been 
created prior to September 8, 1916, results in a deprivation 
of property without due process of law in violation to the 
Fifth Amendment of the Federal Constitution, and that it 
is also in violation of Section 2, clause 3, and Section 9, 
clause 4, of Article 1 of the Constitution. 


DAVID BUKKET, COMMK. OF INTERNAL REVENUl 


lE. 
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Wherefore, your petitioner prays that the decision of the 
Board of Tax Appeals entered herein against him be re¬ 
viewed and reversed bv this Honorable Court, and for such 
other and further relief as to the court mav be meet and 

I 

proper in the premises. | 

ELIZABETH PUTNAM, | 

Executrix of the Estateu^f 
WUliam Loiuell Putnam, Pet\tioner, 
(Sgd.) By ABBOT P. MILLS, j 

Attorneij. j 

City of Washington, | 

District of Columbia, ss: I 

Abbot P. Mills, being duly sworn, deposes and pays that 
he is attorney for the above named petitioner, and that as 
such he has authority to sign and did sign the loregoing 
petition; that he knows the contents of said pet|[tion and 
that to the best of his knowledge and belief, the statements 
therein are true, and that the assignments! of error 
27 are well taken; that the said petition is signed in 
good faith. ! 

(Sgd.) ABBOT P. ^fILLS. 

Subscribed and sworn to before me this 21st day of May, 
1931. 

(Sgd.) W. CAMERON BURTON, 

[notarial seal.] Nofarif Puhlir. 

2S United States Board of Tax Aiipeals. F|led Mav 

21, 1931. i 

1 

In the Court of Ai)peals of the District of ('’ohjmbia. 
Elizabeth Putnam, Executrix of the Estate of I William 

Lowell Putnam, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

! 

Petition for Rei'ieu' of Decision of the United States Board 

of Tax Appeals. | 

(U. S. Board of Tax Appeals. Docket No. 32308.) 

To David Burnet, | 

Commissioner of Internal Revenue, 

Washington, D. C. | 

Please take notice that on the 21st dav of Mav, 1931, the 
undersigned will present to the United States Board of 




Tax Ai)i)eals and tile with the Clerk thereof a petition for 
review by the Court of Appeals of the District of Columbia 
of the final order and decision of the Board rendered and 
entered on its record on November 25, 1930^ in the a]>peal 
of the above named petitioner to said Board, Docket No. 
.32308, a copy of which petition for review is attached liereto. 

Dated at Wasliington, D. C., this 21st dav of j\Iav, 1931. 
(So-d.) ^ ABBOT P. MILLS, 

Aftorney for Pcfifioucr. 

Address: 1143 Investment Buildine:. 


29 The service of the above notice, accompanied by a 
copy of the said petition, is hereby accepted this 21st 

dav of ^lav, 1931. 

C. M. CHAREST, 

General Counsel, 

Bureau of Internal Bevenue, 

Attorney for Respondent. 

30 United States Board of Tax Appeals. Filed Jan. 

12, 1932. 

United States Board of Tax Appeals. 

Docket No. 32308. 


Ei.izabktii Executrix of the Instate of William 

Lowell Putnam, Petitioner, 

vs. 

Commissioxkt: of Internal Revenue, Respondent. 
Prcc'cipe for T ran script of Record. 

To the Clerk of the United States Board of Tax Appeals: 

You are hereby requested to make a transcript of record, 
to be filed in the Court of Appeals of the District of Colum¬ 
bia, and to include in such transcript of record copies, duly 
certified as correct, of the following documents: 

1. The docket entries of proceedings before the Board. 

2. Pleadings before the Board. 

3. Findings of Fact, Opinion and Decision of the Board. 

4. Petition for Review and notice of said petition. 
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! 

5. Stipulation of Facts filed with the Board. | 

6. Stipulation under paragraph (d) under Section 1002 
of the Revenue Act of 192G that the review shall bej by the 
Court of Appeals of the District of Columbia. ; 

7. Order enlarging time for transmission of the jrecord. 

Not included in Transcript. ! 

8. This praecipe for transcript of record. | 

Said transcript to be prepared as required by law and 
the rules of this Court and the rules of the Court |of Ap¬ 
peals of the District of Columbia and to be ^led in 
31 the office of the Clerk of the Court of Appealj^ of the 
District of Columbia on or before January 20, 1932, 
pursuant to the order of this Court enlarging and extend¬ 
ing said time. j 

Dated Januarv 12, 1932. j 

ABBOT P. MILLS 

Attorney for Petitioner. 

1 

Service of above praecipe accepted and acknowledgied this 
11th day of January, 1932. The privilege of filing ^ coun¬ 
ter praecipe is horebv waived. I 

C. M. CHAREST, j 

General Counsel, 

Bureau of Internal Revenue^ 

Attorney for Respou^ent. 
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Kiuzabkth Putnam, Executrix of the Estate of AVm. 

Lowell Putnam, Petitioner, j 


V. I 

Commissioner of Internal Revenue, Respondent. 

Certificate. I 


I, B. D. Gamble, Clerk of the U. S. Board of Tax Ap¬ 
peals, do hereby certify that the foregoing pages, 1| to 31, 
inclusive, contain and are a true copy of the transcript of 
record, papers and proceedings on file and of recbrd in 
my office as called for by the Praecipe in the appelal (or 
appeals) as above numbered and entitled. i 

In testimony whereof, I hereunto set my hand afid affix 
the seal of the United States Board of Tax Appeals, at 


Washington, in the District of (\)lnmbia, this 14th day of 
Jannarv, A. D. 1932. 

I Seal II. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. 

33 United States Board of Tax Appeals. 

Docket No. 32308. 


Klizabkth PrrxAM^ Executrix of the Estate of Win. Lowell 

Putnam, Petitioner, 

V. 

C 0 MMIS.S 10 NER OF Tnterx.\l Revenue, Respondent. 


Order Enlarging Time. 

On motion of counsel for the petitioner and consent of 
counsel for the respondent, it is 

Ordered that the time for preparation of the evidence 
and transmission and delivery of the record sur petition 
for review in the Court of Appeals for the District of Co¬ 
lumbia, be and it is herebv extended to Januarv 20, 1932. 
(Signed) ‘ LOGAN MORRIS, 

Member. 


A true copy. Teste: 

B. D. GAMBLE, 

Clerk. 

LSeal U. S. Board of Tax Appeals.] 

■ B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Dated Washington, D. C., July 9, 1931. 


Endorsed on cover: Board of Tax Appeals. No. 5592. 
Elizabeth Putnam, executrix, &c., appellant, vs. David Bur¬ 
net, Commissioner of Internal Revenue. Court of Ap- 
])eals. District of Columbia. Filed Jan. 16, 1932. Henrv 
W. Hodges, Clerk. 


(1687) 
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Kliz.\beth Px^'rx.vM, Nxecutrix of The 
Kstato of William I.owoll Putnam, 
Apj)e(lant, 

r. 

David Burxet, Commi.'^s^ioner of 
Internal Revenue. 


Appeal from the Board of Tax Appeals. 


:.RIEF FOR APPELLAXT. 


Abbot P. .Mills, 

William PI. White, Jr., 
Attorneys for Appellant. 

C’hoate, PIall c'c Stem’art, 

CuTHELL, White, Hotchkiss ec Mills, 

Of Counsel. 
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Court of Appeals, District of Columbia. 

April Term, 1932. 


No. 5592. 


Elizabeth Putnam, Executrix of the 
P'state of William Lowell Putnam, 
Appellant, 

V. 

David Burnet, Commissioner of 
Internal Revenue. 


Appeal from the Board of Tax Appeals, 


BRIEF FOR APPELLANT. 


NATURE OF THE PROCEEDINGS. 

This is a petition for review of a decision of the 
United States Board of Tax Appeals entered on Novem¬ 
ber 25, 1930, finding a deficiency in estate tax of 
S8,367.86. (R. 17.) A stipulation of facts was filed 

by the parties with, the Board of Tax Appeals (R. 9, 
10), which was adopted by the Board of Tax Appeals 
in its findings of fact. (R. 11, 12.) No other testimony 
was introduced before the Board. 

QUESTION INVOLVED. 

The only question involved is whether all, or any 
part, of the value of the real estate at 49 Beacon 
Street, Boston, Massachusetts, owned by the decedent 
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and his wife as tenants bv the entirety, should be 
included as part of the decedent’s estate for the purpose 
of computing the Federal estate tax. The Board held 
that the entire value of said real estate should be so 
included. (Opinion of Board, B. 12 to 10.) All of the 
assignments of error in this decision of the Board, set 
forth at page 20 of the Record, will be urged. 

STATEMENT OF FACTS. 

The material facts as found by the Board of Tax 
Appeals are as follows: 

The decedent died on July 20, 1924, a resident of 
Boston, Massachusetts. (R. 11.) On or about April 
29,1904, certain real estate at 49 Beacon Street, Boston, 
was conveyed to the decedent and his wife (the present 
Executrix) as tenants by the entirety. The owner¬ 
ship of this property by decedent and his wife as 
tenants by the entirety continued until his death on 
July 20, 1924. The appellee in computing the value 
of decedent's estate for estate tax purposes included 
said real estate, at a value of 8100,000.00. (R. 12.) 

STATUTES INVOLVED. 

The following sections of the Revenue Act of 1924 
are involved: 

Section 301(a). In lieu of the tax imposed by 
Title IV of the Revenue Act of 1921, a tax equal 
to the sum of the following percentages of the 
value of the net estate (determined as provided 
in section 303) is hereby imposed upon the trans¬ 
fer of the net estate of every decedent dying after 
the enactment of this Act. * * * 

Section 302. The value of the gross estate of 
the ' decedent shall be determined by including 





the value at the time of his death of all propertyj 
real or personal, tangible or intangible, whereveit 
situated— ^ ^ j 

(e) To the extent of the interest therein helq 
as joint tenants by the decedent and any other 
person, or as tenants by the entirety by the dece^ 
dent and spouse, or deposited, with any person! 
carrying on tlic banking business, in their joint| 
names and payable to either or the survivor,! 
except such part thereof as may be shown to havej 
originally belonged to such other person and neverj 
to have been received or acquired by the latter 
from the decedent for less than a fair consideration 
in money or money’s worth: Provided, Thatj 
where such property or any part thereof, or partj 
of tl\e consideration with which such property i 
was acquired, is shown to have been at any timej 
acquired by such other person from the decedent! 
for less than a fair consideration in money or! 
money’s worth, there shall be excepted only such 
part of the value of such property as is propor¬ 
tionate to the consideration furnished by such 
other person: Provided further. That where any] 
property has been acquired by gift, bequest, | 
devise, or inheritance, as a tenancy by the entirety i 
by the decedent and spouse, then to the extent of | 
one-half of the value thereof, or, where so acquired | 
by the decedent and any other person as joint | 
tenants and tlieir interests are not otherwise i 
specified or fixed by law, then to the extent of the | 
value of a fractional part to be determined by j 
dividing the value of the property by the number i 
of joint tenants; * * *. 1 

(h) Subdivisions (b), (c), (d), (e), (f), and (g) I 
of this section shall apply to the transfers, trusts, 
estates, interests, rights, powers, relinquishment 
of powers, as severally enumerated and described 
therein, whether made, created, arising, existing, | 
exercised, or relinquished before or after the 
enactment of this Act. 

» I 
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The corresponding sections of prior Acts are set 
forth in Appendix B. 

SUMMARY OF ARGUMENT. 

The contention of the appellant is that the property 
owned by the decedent and his wife as tenants by the 
entirety caii not be included, without contravention of 
the Constitution, in the gross estate of the decedent for 
the purpose' of computing the Federal estate tax. This 
contention of the appellant is based upon the essential 
fact that the tenancy was created, and the rights of the 
decedent and his wife to the property vested, in 1904, 
many years before the passage, on September 8, 1916, 
of the first Federal Estate Tax Act. The Supreme Court 
has held that a tenancy by the entirety created sub¬ 
sequent to the applicable taxing act may properly be 
included in the gross estate. Tyler v. United States, 
281 U. S. 497, 74 L. ed. 991, and its allied cases of 
United States v. Provident Trust Company and Lucas v. 
Girard Trust Company, covered in the same opinion. 

The Supreme Court has also decided, in the case 
of Phillips V. Dime Trust and Safe Deposit Company, 
No. 18, October Term, 1931, Supreme Court Ad¬ 
vance Opinions, page 68, 76 L. ed. —, that in the 
case of a tenancy created subsequent to 8, 

1916, but prior to the applicable taxing act, the in¬ 
clusion in the gross estate of the property involved is 
not unconstitutional. In the latter case, there were 
also involved certain bank accounts opened in 1910 in 
the name of the decedent and his wife as tenants by the 
entirety. The record did not disclose what amounts, 
if any, were in the accounts on September 8, 1916, and, 
therefore,' the question of taxability of estates by the 
entirety created prior to September 8, 1916, was not 
passed upon, and in the opinion the question is expressly 






left open. However, the language of the court in botli 
of the above cases contains a strong intimation that th^ 
attempted inclusion in the gross estate of propertij" 
acquired before September 8, 1916, would be arbitrar 3 |’ 
and capricious, and hence in contravention of the Fifth 
Amendment of the Constitution. Prior decisions of th6 
Supreme Court, which are hereinafter referred to, lead 
to the same conclusion. | 

The Appellant also suggests that, although under 
Section 302(h) of the 1924 Act, tenancies by th^ 
entirety are included in the gross estate, whether 
created ^‘before or after the passage of this act,V 
(italics ours) the language may properly be construe<^ 
as not referring to tenancies created prior to the passag^ 
of any act, in line with the rule frequently enunciated 
by the Supreme Court, that a construction of th^ 
statute which would result in arbitrary retroactivity^ 

and hence unconstitutionality, should be avoided. i 

I 

ARGUMENT. 

I- I 

i 

The Revenue Act of 1924, so far as it requires the 
elusion in the gross estate of property acquired prion^ 
to September 8, 1916, by the decedent and his wife a^ 
tenants by the entirety, is arbitrary and capricious, an4 
in contravention of the Constitution. j 

I 

The common law doctrine of a tenancy by the entirety 
requires no extended discussion. As stated in the case 
of Tyler v. United States, supra, at page 501, “In legaj 
contemplation, the tenants constitute a unit; neither 
can dispose of any part of the estate without the conseni 
of the other; and the whole continues in the survivor. 
In Appendix A to this brief are cited decisions of the 
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Massachusetts Supreme Court in which the common 
law doctrine is accepted. 

In the Tyler case, the court holds that, although upon 
the death of one tenant there is no transfer in the strict 
sense of the word, the death has brought into being 
property rights, and that the death is the generating 
source of accessions to the property rights of the other, 
making appropriate the imposition of the tax. The 
court states, at page 500, however, that “in each case, 
the estate was created after the passage of the applicable 
act.^’ 

In the case of Phillips v. Dime Trust and Safe 
Deposit Company, supra, the court classifies the property 
involved under three headings: 

(1) Property acquired after the applicable act. 

(2) Property acquired before the applicable act, 

but subsequent to September 8, 1916. 

(3) Property acquired prior to September 8, 1916. 

As to (1), the court follows the Tyler decision. As 
to (2), the court, after citing the case of Milliken v. 
United States, 283 U. S. 15, 75 L. ed. 809, states that 
“the knowledge available before the creation of the 
estate, that it was embraced within an established 
taxing system and that its taxation on the same basis 
and in the same manner as decedents’ estates was an 
essential part of the system to prevent evasions, relieves 
the present tax of the objection that it is arbitrarily 
retroactive.” In other words, the court treats group 
(2) in the'same manner as group (1), because of the fact 
that, although in group (2) the property was acquired 
before the applicable act, it was nevertheless acquired 
subsequent to the passage of the original taxing act. 

As to (3), which involved bank accounts opened in 
1910, the court, as already stated in the Summary of 
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i 

i 


1 
I 

I 

I 

Argument, supra, declined to pass on the question^ 
because of the failure of the record to disclose what 
amounts, if any, were in the accounts on September 8, 
1916. In referring to the argument of the Government 
that there was a devolution of rights upon the deathj 
of the husband, and, therefore, no retroactivity, thd 
court says that “ without foreclosing consideration of| 
this contention at another time, we find it unnecessary 
novT, in view of the facts of the present case, to passj 
upon it.’’ It is difficult, however, to read the remarks! 
of the court in regard to (2), quoted supra, withouti 
obtaining the decided impression that, if the questionj 
were before it, the tax would be held to be arbitrarily 
retroactive. I 

I 

There are many decisions of the Supreme Court to! 
the effect that a tax which is arbitrary and capricious 
is a deprivation of property in violation of the Fifth 
Amendment to the Constitution. Nichols v. Coolidge, 
274 U. S. 531, 71 L. ed. 1185; Blodgett v. Holden, 2751 
U. S. 142, 72 L. ed. 206; Untermyer v. Anderson, 276j 
U. S. 440, 72 L. ed. 645; Heiner v. Donnan, No. 514,| 
Oct. Term, 1931, Supreme Court Advance Opinions, p.| 
501. See also Brushaber v. Union P. R. Co., 240 U. S. 
1, 24, 60 L. ed. 493, 504; Coolidge v. Long, 282 U. S. 582, 
75 L. ed. 562. 

It is submitted that the fundamental question in the | 
instant case is whether the inclusion in the gross estate | 
of property acquired prior to the passage of the original i 
Federal Estate Tax Act by the decedent and his wife I 
as tenants by the entirety is arbitrary and capricious, j 
or whether A is a proper exercise of the taxing power, i 
There is naturally no definite and clearcut rule for| 
determining when an act is arbitrary and capricious, i 
but there are certain guides which are furnished by I 
numerous decisions of the Supreme Court. | 

Before passing to a consideration of these decisions,: 
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the situation in regard to the tenancy in the instant 
case should be briefly re\iewed. The tenancy was 
created in 1904, twelve years prior to the passage of the 
original Estate Tax Act, by a conveyance to the 
decedent and his wife. The Stipulation of Facts is 
silent as to whether the decedent or his wife furnished 
the consideration for the conveyance, and it must, 
therefore, be assumed that whatever was paid for the 
conveyance'was furnished by the decedent. See the 
concluding sentence in the case of Phillips v. Dime 
Trust and Safe Deposit Company, supra. By the 
conveyance, the decedent and his wife became tenants 
by the entirety of the property in question. The 
tenancy was a well recognized form of ownership under 
the laws of Massachusetts. (See cases cited in Appen¬ 
dix A to this brief.) 

After the creation of the tenancy, the decedent had 
no right to transfer any part of the property involved, 
or to independently control it. He could not change 
the tenancy in any manner. There was no way in 
which he could cause the property to revert to himself. 
The tenancy became a fait accompli, and the decedent 
could not retreat from, or undo, the status which he 
had lawfully created wdth his property. The act was 
fully consummated many years before the taxing 
statute was passed, and the decedent was entirely 
without further independent power over the property. 
This same situation existed throughout the intervening 
twelve years until the Act of 1916 was passed and until 
the death of the decedent in 1924. 

As stated, earlier in this Brief, there are only two 
decisions of the Supreme Court relating to the question 
of tenancies by the entirety.* There are, however. 


*In the case of Third National Bank v. White, 45 
Fed. (2d) 911, the District Court for the Western 
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numerous other decisions relating to similar subject^ 
of death taxes included in the act. These similai| 
subjects are principally transfers in contemplation o^ 
death, or intended to take effect in possession or en^ 
joyment at or after death. The provision for thei 
inclusion of such transfers is found in Section 302(c)| 
of the 1924 Act, which provides for including in the! 
gross estate property ‘‘to the extent of any interest! 
therein of which the decedent has at any time made a| 
transfer or with respect to which he has at any timej 
created a trust, in contemplation of, or intended to takei 
effect in possession or enjoyment at or after his death,! 
except in case of a bona fide sale for a fair consideration! 
in money or money’s worth. * * I 

The resemblance of gifts in contemplation of death | 
to tenancies by the entirety is expressly commented on j 
in the Phillips case, supra, at page 70, Supreme Court | 
Advance Opinions, October, 1931, term. 

Another similar subject matter is the inclusion, under | 

District of Massachusetts held that, under the 1924 i 
Act, a tenancy by the entirety created prior to 1916 ! 
w’as properly included in the gross estate, under the I 
Tyler case. This decision was affirmed per curiam by j 
the Circuit Court of Appeals (58 Fed. (2d) 1085). | 
Application to the Supreme Court for certiorari is now | 
pending. ! 

Certiorari was granted by the Supreme Court in the | 
case of Gwinn v. Commissioner, 20 Board of Tax i 
Appeals 1052, affirmed by the Circuit Court of Appeals i 
for the Ninth Circuit in 54 Fed. (2d) 728. This case | 
involved a joint tenancy created prior to 1916. It was j 
decided that, under the 1924 Act, the tenancy was j 
properly included in the gross estate. Because of the ! 
fact that a joint tenant possesses powers of control over ! 
the property which are lacking in a tenancy by the I 
entirety, the cases are not analogous. | 
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Section 302(g) of the 1924 Act, of property ‘^to the 
extent of the amount receivable by the executor as 
insurance under policies taken out by the decedent 
upon his own life; and to the extent of the excess over 
S40,000 of the amount receivable by all other bene¬ 
ficiaries as insurance under policies taken out by the 
decedent upon his own life. * * *” Decisions relating 
to these allied subjects are, therefore, proper guides in 
the consideration of the present question. 

In determining the propriety, under the Constitution, 
of the above-mentioned subjects of estate taxes, there 
are certain fundamental points or tests which are 
recurrently suggested in the opinions of the Supreme 
Court. These may be summarized as follows: 

1. The existence as part of the system of death 

taxes of the above enumerated subjects of 
tax as a method of preventing tax evasion. 

2. The existence in the decedent of some power to 

control the economic destiny of the property 
to be included in the gross estate, at the time 
of death, or, 

3. The knowledge, actual or implied, at the time 

of the creation of the tenancy or trust, that 
it was included in an established system of 
taxation, 

4. The retroactivity of a taxing provision, 

5. The reasonableness of the provision. 

In passing to a consideration of the relevant decisions, 
it should be stated that the above tests, or some of 
them, are frequently combined in the opinions of the 
court, and it will, therefore, not be attempted to classify 
the decisions under each of the above headings. 

In the case of Nichols v. CoolidgCj supra, there was 
involved the question of the propriety of the inclusion 
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by the Commissioner in the gross estate, of certain! 
property transferred by deed in 1907 by the decedent | 
and her husband to trustees, to hold and pay the income | 
to the said settlors, then to the survivor, and after his | 
death, to distribute the corpus to the settlors’ fivej 
children, the interest of any child predeceasing the i 
survivor to pass in accordance with the statute ofj 
distribution in effect at the time of the death of such | 

. I 

survivor. i 

In 1917, the settlors assigned to the children their | 
entire interest in the property. In 1917, the settlors i 
also gave their children by deed two parcels of land, i 
These latter conveyances are not material for the j 
purposes of this discussion. j 

Section 402 of the 1918 Act provided, under para- j 

graph (c), for the inclusion in gross estates of transfers I 
intended to take effect in possession or enjoyment at | 
or after death, whether such transfer ^Ts made or | 
created before or after the passage of this act.” On I 
account of this language in the act, and since the I 
children were not to come into possession and enjoy¬ 
ment of the fee until the death of the survivor of the 
settlors (jMrs. Coolidge died on January 6, 1921, her 
husband surviving her), the court held that the 1907 j 
transfer was expressly included under Section 402(c) j 
of the 1920 Act. As so applied, the Court held that ! 
the section was arbitrary and capricious, and offended i 
the Fifth Amendment. The court stated, at page 542: i 

‘‘Undoubtedly, Congress may require that j 
property subseqiiently transferred in contempla- ; 
tion of death be treated as part of the estate for | 
purposes of taxation. This is necessary to prevent \ 
evasion and give practical effect to the exercise of | 
admitted power, but the right is limited by the 
necessity. 

“Under the theory advanced for the United | 
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States, the arbitrary, whimsical and burdensome 
character of the challenged tax is plain enough. 
An excise is prescribed, but the amount of it is 
made to depend upon past lawful transactions, 
not testamentary in character and beyond recall. 
Property of small value transferred before death 
may have become immensely valuable, and the 
estate tax, swollen by this, may leave nothing 
for distribution. Real estate transferred years 
ago, w’hen of small value, may be worth an enor¬ 
mous sum at the death. If the deceased leaves 
no estate there can be no tax; if, on the other 
hand, he leaves ten dollars both that and the 
real estate become liable. Different estates must 
bear 'disproportionate burdens determined by 
what the deceased did one or twenty years before 
he died. See Frew v. Bowers (C. C. A. 2d, 12 F. 
(2d) 625. 

^‘This court has recognized that a statute 
purporting to tax may be so arbitrary and capri¬ 
cious as to amount to confiscation and offend the 
5th Amendment. Brushaber v. Union P. R. Co., 
240 U. S. 1, 24, 60 L. ed. 493, 504, L. R. A. 1917D, 
414, 36 Sup. Ct. Rep. 236, Ann. Cas. 1917B, 
713; Barclay & Co. r. Edwards, 267 U. S. 442, 450, 
69 L. ed. 703, 706, 45 Sup. Ct. Rep. 348. See also 
Knowlton v. Moore, 178 U. S. 41, 77, 44 L. ed. 
969, 984, 20 Sup. Ct. Rep. 747. And we must 
conclude that sec. 402(c) of the statute here under 
consideration in so far as it requires that there 
shall' be included in the gross estate the value of 
property transferred by a decedent prior to its 
passage merely because the conveyance was in¬ 
tended to take effect in possession or enjoyment 
at or after his death, is arbitrary^ capricious and 
amounts to confiscation. Whether or how’ far the 
challenged provision is valid in respect of transfers 
made subsequent to the enactment, we need not 
now consider.'’ (Italics ours.) 
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In the case of Blodgett v. Holden, supra, there was I 
involved the question of the constitutionality of thei 
gift tax provided for in the Revenue Act of 1924, in so! 
far as it applied to gifts made during January, 1924, i 
prior to the passage of the act on June 2, 1924. By 
the terms of the act, the tax applied to gifts made 
“during such calendar year.^’ Three of the justices j 
concurred in Mr. Justice McReynolds’ opinion that j 
this language included the gifts made in January, 1924, | 
and that, as so construed, the provision was arbitrary ' 
and capricious, and within the inhibition of the Fifth I 
Amendment. The court stated, at page 147: 

“As to the gifts which Blodgett made during 
January, 1924, we think the challenged enactment 
is arbitrary, and for that reason, invalid. It seems i 
wholly unreasonable that one who, in entire good i 
faith, and without the slightest premonition of I 
such consequence, made absolute disposition of I 
his property by gifts should thereafter be required I 
to pay a charge for so doing.” j 

Three of the justices concurred in the opinion of 
Mr. Justice Holmes that, as a matter of construction, | 
the act applied only to gifts made subsequent to its j 
passage. ' 

In the case of Untermyer v. Anderson, supra, the 
gift tax was also involved. The attempt was made by 
the Government to distinguish the Blodgett case 
because of the fact that, in the Untermyer case, the 
gift was made on May 23, 1924, some three months 
after the provisions were first presented for the con¬ 
sideration of Congress, and while the Conference Re¬ 
port upon the bill was pending. The court declined to | 
make any such distinction, and, in holding the provision I 
as so applied arbitrary and invalid, the court stated, j 
at page 445: i 
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“And, further, that so far as applicable to bona 
fide gifts not made in anticipation of death and 
fully consummated prior to June 2, 1924, tho.se 
proi'isions are arbitrary and invalid under the due 
proce.ss clause of the oth Amendment. 

“The mere fact that a gift was made while the 
bill containing the questioned provisions was in 
the last stage of progress through Congress we 
think is not enough to differentiate this cause from 
the former one and to relieve the legislation of the 
arbitrary character there ascribed to it. To accept 
the contrary view would produce insuperable 
difficulties touching interpretation and practical 
application of the statute and render impossible 
proper understanding of the burden intended to be 
imposed. The taxpayer may justly demand to 
know when and how he becomes liable for taxes— 
he can not foresee and ought not to be required 
to guess the outcome of pending measures.’’ 
(Italics ours.) 

In the case of Milliken v. United States, supra, there 
was involved a transfer in contemplation of death, 
made subsequent to the passage of the Act of 1918. 
The decedent died in 1920. The Court sustained the 
tax and distinguished the case of Nichols v. Coolidge, 
because of the fact that in the Milliken case the transfer 
occurred subsequent to the passage of the Act of 1916 
and, therefore, the imposition of the tax was not 
arbitrary and capricious. In speaking of gifts in con¬ 
templation of death, the Court states at page 20: 

“* * * and we hold, as this court has several 
times intimated, that the inclusion of this type of 
gifts in a single class with decedents’ estates to 
secure equality of taxation, and prevent evasion of 
estate taxes, is a permissible classification of an 
appropriate subject of taxation. ” (Italics ours.) 
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In referring to the cases of Nichols v. Coolidge arid 

Untermyer v. Anderson, the court said at page 21: 1 

1 

^‘In both the point was stressed, as the basis pf 
decision, that the nature and amount of the tqx 
burden imposed could not have been understood ar^d 
foreseen by the taxpayer at the time of the particular 
voluntary act which was made the occasion of tl^e 
tax.’’ (Italics ours.) j 

I 

I 

At page 23 the Court states: ; 

‘‘It is sufficient for present purposes, that sudh 
gifts are motivated by the same considerations is 
lead to testamentary dispositions of property, ai^d 
made as substitutes for such dispositions without 
awaiting death, when transfers by will or inheri¬ 
tance become effective. Underlying the preseijit 
statute is the policy of taxing such gifts equally 
with testamentary dispositions, for which they 
may be substituted, and the prevention of the 
evasion of estate taxes by gifts made before, but in 
contemplation of, death. It is thus an enactment 
in aid of, and an integral part of, the legislatiye 
scheme of taxation of transfers at death. De¬ 
cedent’s gift as a substitute for a testamentary 
disposition was thus brought within the operatiori 
of the 1916 Act taxing such gifts on the same basi^, 
with respect to rate and valuation, as transfers 
of property at death. Not only was the deceden^t 
left in no uncertainty that the gift he was then makirig 
was subject to the provisions of the existing statute,, 
but in view of its well understood purpose he shoul<i 
be regarded as taking his chances of any increase 
in the tax burden which nught result from carr 3 dni 
out the established policy of taxation under which 
substitutes for testamentary gifts were classed and 
taxed with them. I 

The reasonableness of the present application of 
the increased rate of tax of the 1918 Act must b^ 
determined in the light of the legislative policy 
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which the 1916 Act had established before the gift 
was made. * * * 

The decedent, when he made his gift, was as well 
warned that it might be taxed on that basis as he 
was that it would be so taxed if on that day he had 
made the same disposition of it by will. * * * 

The present gift was subject to the excise when 
made; and for reasons already indicated, we think 
a mere increase in the tax, pursuant to a policy of 
which the donor was forewarned at the time he 
elected to exercise the privilege, did not change its 
character. See Hecht v. Malley, 265 U. S. p. 164, 
68 L. ed. 960, 44 S. Ct. 462, supra. Further, as an 
appropriate and indeed necessary measure to secure 
the effebtive administration of a system of death 
taxes, we think the present tax is to be supported 
as an incident and in aid of the exercise of the con¬ 
stitutional power to levy a tax on the transfer of 
the decedent^s estate at death. ’’ (Italics ours.) 

In Coolidge v. Long, supra, the same facts were 
present as in the case of Nichols v. Coolidge, supra, 
except that the Massachusetts inheritance tax, instead 
of the Federal estate tax, was involved. The court 
held that the imposition of the excise in question would 
be repugnant to the due process clause of the Four¬ 
teenth Amendment. It also held that the deeds con¬ 
stituted a contract, and that the contract clause of the 
Constitution would also be violated. At page 597, the 
court says: 

‘ ^ The provision for the payment of income to the 
settlors during their lives did not operate to post¬ 
pone the vesting in the sons of the right of posses¬ 
sion or enjoyment. The settlors divested them¬ 
selves of all control over the principal; they had no 
power to revoke or modify the trust. ” (Italics ours.) 

And at page 598: 

“The vesting of actual possession and enjoyment 
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depended upon an event which must inevitably 
happen by the efflux of time, and nothing but his 
failure to survive the settlors could prevent it/^ | 

i 

I 

The language of the court at page 599 of the decisioij, 
in regard to the Tyler case, is of particular significance: 

Tyler v. United States, 281 U. S. 497, (74 ll. 
ed. 991, 50 S. Ct. 356) held constitutional Section^ 
201 and 202 of the Revenue Acts of (September 
1916, (chap. 463, 39 Stat. at L. 756, 777, 778) an^ 
of (November 23) 1921, (chap. 136, 42 Stat. ajt 
L. 227, 277, 278) which included in the gross estate 
the value of an interest held by decedent and anV 
other person as tenants by the entirety. In eac^ 
case, the estate was created after the passage of the 
applicable Act; and none of the property cod- 
stituting it had prior to its creation ever belonged 
to the surviving spouse. The court held that thb 
Acts did not impose a direct tax because, putting 
aside a common law fiction and having regard to 
substance, the death of one of the parties was id 
fact the generating source of important and 
definite accessions to the property rights of th^ 
other. It held that the provisions were intended tb 
prevent an avoidance of the estate tax by the creatioti 
of such tenancies and were obviously neithe^ 
arbitrary nor capricious and so not violative of 
the 5th Amendment.’’ (Italics ours.) | 

I 

j 

In the case of Chase National Bank v. United Statei, 
278 U. S. 327, 73 L. ed. 405, the facts were that, in 1922i, 
after the effective date of the Revenue Act of 1921, the 
decedent procured three insurance policies on his life!, 
each policy naming his wife as beneficiary and reserving 
to the insured the right to change the beneficiary. The 
decedent died on April 10, 1924. The Court sustained 
the tax imposed by the final clause of Section 402(f) of 
the Revenue Act of 1921, on life insurance policies pay| 
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able in terms to beneficiaries other than the decedent 
or his estate. The decision was based on the power of 
disposition retained by the insured through the right to 
change the beneficiary. At page 334 the Court states: 

“It is true, as emphasized by plaintiff, that the 
interest of the beneficiaries in the insurance policies 
effected by decedent Vested^ in them before his 
death and that the proceeds of the policies came 
to the beneficiaries not directly from the decedent, 
but from the insurer. But until the moment of 
death the decedent retained a legal interest in the 
policies which gave him the power of disposition 
of them and their proceeds as completely as if he 
were himself the beneficiary of them.^' (Italics 
ours.) 

In Reinccke v. Northern Trust Co., 278 U. S. 339, 
73 L. ed. 411, the decedent, who died in May, 1922, 
established two trusts in 1903 and 1910, respectively; 
by them the income from the trusts was reserved to 
the settlor for life and on his death the income of each 
trust was to be paid to a designated person until the 
termination of the trust as provided in the trust instru¬ 
ment, with remainders over. By the terms of each 
trust there was reserved to the settlor alone the power 
of revocation of the trusts. 

There were also created five trusts in 1919, before 
the passage of the Act of 1921, but after the enactment 
of the similar provisions of the Act of 1918. By each, 
life interests in the income were created. In one the 
life interest was terminable five years after the death 
of the settlor or on the death of the designated life 
beneficiary should she survive that date, with a re¬ 
mainder over. In the other four, life interests in the 
income were created, terminable five years after the 
death of the settlor or on the death of the respective 
life tenants, whichever should first happen, with 
remainders over. 
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The settlor reserved to himself certain powers re| 
lating to the reinvestment of trust funds, execution of 
proxies, voting of stock, controlling of leases, and apf 
pointment of successor trustees. There was also rer 
served a joint power to the settlor and the beneficiaries 
of the respective trusts to alter, change or modify thfe 
trusts. I 

In regard to the two trusts the Court follows thp 
decision in the Chase National Bank case, referring 
on page 345 to that decision as establishing “that a 
transfer made subject to a power of revocation in thb 
transferrer, terminable at his death, is not complete 
until his death. Hence §402, as applied to the present 
transfers, is not retroactive, since his death followe^ 
the passage of the statute.” | 

In regard to the five trusts the Court points out 2X 
page 346 that the settlor 

j 

“could not effect any change in the beneficial inter¬ 
est in the trusts without the consent, in the ca!$e 
of four of the trusts, of the person entitled to th^-t 
interest, and in the case of one trust without the 
consent of a majority of those so entitled. Since 
the power to revoke or alter was dependent on tHe 
consent of the one entitled to the beneficial, add 
consequently adverse, interest, the trust, for all 
practical purposes, had passed as completely from 
any control by decedent vhich might inure to h\is 
own benefit as if the gift had been absolute ” (Italics 
ours.) 

On the ground of statutory construction, the decisi(!)n 
of the Court is that the tax can not be supported, sinpe 
the trust was not intended “to take effect in possession 
or enjo 3 ’ment at or after his death ” within the meaning 
of Section 402(c) of the 1921 Act. | 

In United States v. Wells, 283 U. S. 102, 75 L. dd. 


I 
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867, the court, in speaking of transfers in contemplation 
of death, said at page 116: 

‘‘Transfers in contemplation of death are 
included within the same category, for the pur¬ 
pose of taxation, with transfers intended to take 
effect at or after the death of the transferor. The 
dominant purpose is to reach substitutes for 
testamentary dispositions and thus to prevent 
the evasion of the estate tax.” (Citing Nichols 
V. Coolidge, supra, and MilUken v. United States, 
supra.) 

In Tyler v. United States (see pages 4 and 6 of 
this brief), the court states, at page 500, that “in 
each case, the estate was created after the passage 
of the applicable act. * * *” And at page 504, the 
court states: 

“The attack upon the taxing act as constituting 
a violation of the 5th Amendment is w’-holly without 
merit. The point made is that the tax is so arbi¬ 
trary and capricious as to amount to confiscation, 
and, therefore, to result in a deprivation of prop¬ 
erty without due process of law. The tax, as we 
have just held, falls within the power of taxation 
granted to Congress, and the challenge becomes 
one not to the power, but to an abuse of it. The 
possibility that a Federal statute passed under the 
taxing power may be so arbitrary and capricious 
as to cause it to fall before the due process of law 
clause of the 5th Amendment must be conceded 
(Brushaber v. Union P. R. Co., 240 U. S. 1, 24, 
60 L. ed. 493, 504, L. R. A. 1917D, 414, 36 Sup. Ct. 
Rep. 236, Ann. Cas. 1917B, 713, and cases cited; 
Nichols V. Coolidge, 74 U. S. 531, 542, 71 L. ed. 
1184,1192,52 A. L. R. 1081,47 Sup. Ct. Rep. 710), 
but the present statute is not of that character. 
To include in the gross estate, for the purpose of 
measuring the tax, the value of property, no part 
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of which originally belonged to one spouse, but 
which came to the tenancy, mediately or immedil 
ately, as a pure gift from the other, and which! 
as a consequence of the latter’s death, was relieveq 
from restrictions imposed by the law in respeci 
to tenancy by the entirety so as to produce in th^ 
survivor the right of sole proprietorship, is obviousf 
ly neither arbitrary nor capricious. The evident 
and legitimate aim of Congress was to prevent art 
avoidance y in whole or in part, of the estate tax bjj- 
this method of disposition during the lifetime of th^ 
spouse who owned the property, or whose separate 
funds had been used to procure it; and the provisj 
sion under review is an adjunct of the general 
scheme of taxation of which it is a part, entirelj^ 
appropriate as a means to that end. Taft v\ 
Bowers, 278 U. S. 470, 482, 73 L. ed. 460, 463| 
64 A. L. R. 362, 49 Sup. Ct. Rep. 199.” (Italic^ 
ours.) 


Heiner v. Donnan, supra, involved the question of 
the constitutionality of the conclusive presumption 
contained in §302 (c) of the Revenue Act of 1926| 
that gifts made within two years of death are iij 
contemplation of death. The court followed its earliei^ 
decision in Schlesinger v. Wisconsin, 270 U. S. 230j 
70 L. ed. 557, relating to a similar statutory presump4 
tion in the Wisconsin inheritance tax act, and helcl 
the provision arbitrary and capricious, and hencq 
contrary to the Fifth Amendment. The Court said 
at p. 504, Supreme Court Advance Opinions: 


^‘The dominant purpose is to reach substitute^ 
for testamentary dispositions and thus to prevent} 
the evasion of the estate tax.” (Citing Nichol^ 
V. Coolidge, supra, and Milliken v. United States^ 
supra.) I 

j 

In the dissenting opinion of Mr. Justice Stone in 
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the Heiner v. Doniian case, the Tyler case is commented 
on as follows: 


“In Tvler r. United States, 2<S1 U. S. 497, oOo, 
74 L. cdfOOl, 999, 69 A. L. H. 7o<S, 50 S. Ct. 356, 
the tax on estntcs hy the entirety, as a part of 
the decedent’s estate passing to the surviving 
spouse, was upheld regardless of the motive which 
inspired it, and the decision was rested on the 
fiole a7id only ])os.^ibIe yround that 'the evident and 
legitimate aim of Congress was to prevent an 
avoidance, in whole or in part (of any), of the 
estate tax by this method of disposition during 
the lifetime of the spouse who owned the property, 
or whose separate funds had been used to procure 
it; and the provision under review is an adjunct 
of the general scheme of taxation of which it is a 
part entirely appropriate as a means to that end. 
(Italics ours.) 


f jy 


At page 519 of Mr. Justice Stone's opinion, after 
a statement that, in giving away his property after 
the statute was in force, the donor “took his chances 
that death within two years would bring it into his 
estate for taxation,” the following language occurs: 

“A very different case would be presented if 
the taxed gift were made before the enactment of 
the taxing statute and many years before the 
death, as in Frew r. Ilowors (C\ C. A. 2d), 12 F. 
(2d) 625, 630.” (Italics ours.) 


Finally, in the case of Phillips v. Dime Trust ci" 
Safe Deposit Co. (See Statement of Facts, at page 6 
of this brief), the following very significant language 
is used: 

“The tenancies in all of the items of the second 
group were created after the passage of the 1916 
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Revenue Act. Congress had by that act adoptedj 
a system of death taxes, embracing, as it lawfully! 
might, estates by the entirety. As was pointed 
out in Tyler v. United States, 281 U. S. pp. 503, 
505, 74 L. ed. 991, 69 A. L. R. 758, 50 S. Ct. 356, 
supra, such estates are appropriate subjects of! 
death taxes and the taxation of them is a suitable! 
measure to prevent evasion of a system of taxation! 
levied on estates passing at death by will or in-| 
heritance. In both respects they resemble qifts\ 
made in contemplation of death, likewise taxeP by! 
the estate tax provisions of the 1916 and luterl 
revenue acts. The considerations which led us,j 
in Milliken v. United States, 283 U. S. 15, 75] 
L. ed. 809, 51 S. Ct. 324, to uphold taxation ofj 
gifts in contemplation of death, made after the! 
1916 Act and before that of 1918, at the higher! 
rate of the latter act, are equally applicable here.! 
The knowledge available before the creation of the\ 
estate that it was embraced within an established^ 
taxing system and that its taxation, on the same 
basis and in the same manner as decedents’ estates, 
was an essential part of the system to prevent evas¬ 
ions, relieves the present tax of the objection that it^ 
is arbitrarily retroactive.” \ 

\ 

I 

In view of the pronouncements of the Supreme Court 
in the above cases, it is submitted that the inclusion of! 
a tenancy by the entirety created, as in the instant case,! 
long prior to September 8, 1916, is capricious and arbi-! 
trarily retroactive, and, therefore, unconstitutional.! 
The characteristics which the Supreme Court cites in j 
determining the arbitrariness of an excise of this sort! 
appear to be all present in the instant case. A tax on | 
a tenancy created prior to the existence of any estate ! 
tax certainly can not properly find a place in the exist- i 
ing scheme of taxation on the ground that it is neces- ! 
sary in preventing tax evasion. It needs no argument! 
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to show that the thought of tax evasion could not 
possibly have been present at the time of the crea¬ 
tion of this tenancy, since the original taxing act 
was not enacted until twelve years later. After the 
original act ‘ was enacted, there could not possibly 
have been any element of evasion, because there was 
absolutely nothing that the decedent could have done 
to alter the status of the tenancy. There was no 
independent economic control over the property on the 
part of the decedent at any time after the creation of 
the tenancy. Obviously, there was no knowledge, 
actual or implied, at the time of the creation of the 
tenancy, that it was included in an established system 
of taxation, since there was no act in existence at the 
time. Arbitrary retroactivity, unreasonableness and 
capriciousness are all present in this attempted taxation 
of the estate of one of the tenants by this entirety, the 
rights under which became fixed long prior to the 
passage of the original estate tax act. 

It is true that in the Tyler case the Court states that 
the death of one tenant was the generating source of 
accession to the property rights of the other, and that 
this is an appropriate subject of tax. However, no¬ 
where either in the Tyler opinion nor in the Phillips 
opinion is there to be found any intimation that, under 
all circumstances, this coming into being of property 
rights is properly subjected to a tax. On the contrary, 
exactly the opposite conclusion is strongly suggested by 
the statement of the Court in the Phillips case that 
“the knowledge available before the creation of the 
estate that it was embraced within an established 
taxing system and that its taxation, on the same basis 
and in the same manner as decedents’ estates, w’as an 
essential part of the system to prevent evasions, relieves 
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the present tax of the objection that it is arbitrarily^ 
retroactive.” j 

If, as in the instant case, there was no such knowledge 
available, the relief from arbitrary retroactivity] 
referred to by the Court, is absent and it would seenj 
to follow that the tax should be held to be arbitrarily! 
retroactive. In other words, a reading together of the 
Tyler and Phillips cases readily suggests the conclusiop 
that the coming into being of economic rights in thd 
survivor at the time of death is, under certain circum4 
stances, a proper subject for tax, but not under cirj 
cumstances which would render the imposition of th^ 
tax arbitrary and capricious. If this is true, no mord 
arbitrary and capricious imposition of the tax can b^ 
imagined than to apply it to an estate created many 
years before the existence of the original taxing act. , 
In the case of CooUdge v. Long^ supra, there w’a^ 
certainly an economic benefit to the beneficiaries upon 
the death of the grantor, since, upon the latter’s death] 
they became entitled to the possession and unrestricted 
use of the unqualified fee. It may be doubtful whether! 
the death of the grantor in that case can rightly b^ 
said to have been the generating source of these ecoH 
nomic rights in the beneficiaries. However, it wa^ 
assumed in the opinion, p. 596, that, if the conveyances 
in question had been made subsequent to the passage | 
of the state inheritance tax act, the tax would havel 
been appropriate. The attempted imposition of the! 
tax was, however, held unconstitutional because of thej 
fact that the final, independent, controlling act overj 
the disposition of the property was exercised by thei 
decedent prior to the taxing act. For the same reason,! 
it is submitted that the attempted inclusion in the! 
gross estate of an estate by the entirety created before' 
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the original taxing act was passed must also be declared 
invalid. 

The matter is well stated in the case of Lyons Estate, 
233 N, Y, 208, in which case it was held by the Court of 
Appeals that an amendment to the inheritance tax laws 
of New York, enacted in 1916, providing that the right 
of a sur\iving tenant by the entirety to the immediate 
ownership and enjoyment of the property shall be 
deemed a taxable transfer, had no application to a 
tenancy by the entirety created prior to the amendment.- 
At pages 211 and 212 the Court states: 

“WTien on July 31, 1908, a house and lot was 
conveyed to Edmund Lyon and to Carolyn, his 
wife, as tenants by the entirety, they became seized 
of an estate ha\’ing well recognized attributes. 
Whatever the original reasoning upon which this 
estate was based, the rules with regard to it had 
long become a part of the law of real property 
consistently enforced in New York. In re KlatzFs 
Estate, 216 N. Y. 83, 110 N. E. 181. Husband and 
wife were not joint tenants. One did not acquire 
the rights and property of the other by survivor¬ 
ship. The fee was indivisible. As an entirety it 
was vested in both. For this purpose they were 
considered one and not two. On the death of 
either the fee vested in the other, not because there 
was a transfer of any part of the estate, but because 
the survivor was the representative of the single 
ownership. The rule was a technical one. So 
are many of the rules affecting real estate. We 
appeal to history and not to logic for the explana¬ 
tion. * * * 

Whatever power the legislature may have with 
regard to such estates later created does not extend to 
those already vested before the adoption of the amend¬ 
ment In re PelFs Estate, 171 N. Y. 48, 63 N. E. 
789, 57 L. R. A. 540, 89 Am. St. Rep. 791. (Italics 
ours.) 





Section 302{e) of the Act of 1924 does not compel an 

interpretation which would include estates by thk 

entirety created prior to September 8, 1916. 

Under Section 302(h) of the Act of 1924, supra, 
page 3, paragraph (e) of Section 302 is made to appl^ 
to a tenancy by the entirety, whether made ‘'befor^ 
or after the enactment of this act.” If read and conh 
sidered alone, this language would appear to include 
a tenancy by the entirety whenever created. How^ 
ever, when read in the light of the fact that, prior to 
September 8, 1916, there w’as no Federal estate tax, 
and in the light of the further fact that to apply th^ 
language to an estate created prior to September 8j, 
1916, would be to give it an arbitrarily retroactive 
effect, it is submitted that it is not an unreasonably 
interpretation of the paragraph to limit it to estate^ 
created subsequent to September 8, 1916. ! 

A very close analogy is to be found in the case of 
Blodgett v. Holden, supra, involving the application oif 
the gift tax provisions of the Revenue Act of 1924 td 
a gift made in January, 1924, before the passage oi 
the act. Section 319 of the act provided for the impo4 
sition of the tax for the calendar year 1924, and each! 
calendar year thereafter, upon the transfer of anyl 
property by gift “during such calendar year.” Threei 
members of the court concurred in Mr. Justice McRey- 
nolds’ opinion, to the effect that the act expressly 
included the January gift, and that, so applied, the! 
provision was unconstitutional. Three of the justices! 
concurred with Mr. Justice Holmes’ opinion, to the! 
effect that, as a matter of interpretation, the provision! 
should be held to apply only to gifts made after June 2, i 
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1924, the date of passage of the act. The words ‘^during 
such calendar year,” if read alone, are perfectly clear, 
but in the opinion of four of the justices, the words were 
construed as if the additional words “provided the gift 
was made after the passage of the act” were added. 

If this was a permissible interpretation in the 
Blodgett case, it is submitted that, under Section 
302(h), the addition of the words “provided the tenancy 
was created subsequent to the passage of the Act on 
September 8, 1916” is equally permissible. 

In the case of Lewellyn v. Frick, 268 U. S. 238, 69 
L. ed. 934, it was held that Section 402 (f) of the 
Revenue Act of 1918 did not apply to insurance policies 
taken out by decedent prior to the date of passage of 
the Act. (There was no corresponding provision in 
the Act of 1916.) The court said, at page 251: 

“Acts of Congress are to be construed, if possible, 
in such a way as to avoid grave doubts of this 
kind. Panama R. Co. v. Johnson, 264 U. S. 375, 
390, 68 L. ed. 748, 754, 44 Sup. Ct. Rep. 391. 
Not only are such doubts avoided by construing 
the statute as referring only to transactions taking 
place after it was passed, but the general principle 
‘ that laws are not to be considered as applying to 
cases \vhich arose before their passage’ is pre¬ 
served, when to disregard it would be to impose 
an unexpected liability that, if known, might have 
induced those concerned to avoid it, and to use 
their money in other ways.” 

In the case of Shwab v. Doyle, 258 U. S. 529, 66 L. 
ed. 747, it is stated as follows at pages 534, 535 and 536: 

“The initial admonition is that laws are not to 
be considered as applying to cases which arose 
before their passage unless that intention be clearly 
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declared. 1 Kent. Com. 455; Eidman i\ Martinez] 
184 U. S. 578, 46 L. ed. 697, 22 Sup. Ct. Rep] 
515; White v. United States, 191 U. S. 545, 4^ 
L. ed. 295, 24 Sup. Ct. Rep. 171; Gould v. Gould] 
245 U. S. 151, 62 L. ed. 211, 38 Sup. Ct. Rep. 53] 
Story, Const. Sec. 1398. The comment of Story| 
is: ‘Retrospective laws are, indeed, generally] 
unjust; and, as has been forcibly said, neitheri 
accord with sound legislation nor with the funda-| 
mental principles of the social compact.’ * * * I 
“The Act of September 8, 1916, is within thel 
condemnation. 

“There is certainly in it no declaration of 
retroactivity, ‘clear, strong and imperative,’ which 
is the condition expressed in United States v.\ 
Heth, 3 Cranch 398, 413, 2 L. ed. 479, 483, alsoj 
United States v. Burr, 159 U. S. 78, 82, 83, 40j 
L. ed. 82-84, 15 Sup. Ct. Rep. 1002. | 

“If the absence of such determining declaration! 
leaves to the statute a double sense, it is the com-i 
mand of the cases that that which rejects retro¬ 
active operations must be selected. * * * 

“It is to be remembered that we are dealing 
with a tax measure, and whatever doubts exist 
must be resolved against it.” 

I 

The words of the court in Knouiton v. Moore, 178 
U. S. 41, at page 77, also appear to be applicable to 

this case: i 

1 

“We are, therefore, bound to give heed to the j 
rule, that w’here a particular construction of a I 
statute will occasion great inconvenience or produce | 
inequality and injustice, that view is to be avoided | 
if another and more reasonable interpretation | 
is present in the statute. Bate Refrigerating Co. I 
V. Sulzeberger, 157 U. S. 1, 37; Wilson v. Rousseau, | 
4 How. 646, 680; Bloomer v. McQuewan, 14 How’. j 
539, 553; Blake v. National Banks, 23 Wall. 307, j 
320; United States v, Kirby, 7 Wall. 482, 486.” i 
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It should be noted that, for the period from Novem¬ 
ber 23, 1928, to July 3, 1930, the Treasury Department 
applied Section 302(e) to tenancies by the entirety 
only when they were created subsequent to September 
8, 1916. (See T. D. 4248, set forth in Appendix C.) 

CONCLUSION. 

It is submitted that Section 302(c), if interpreted 
to include as part of the gross estate property involved 
in a tenancy by the entirety created prior to September 
8, 1916, is capricious and arbitrarily retroactive, and 
in violation of the Constitution. It is further submitted, 
however, that this interpretation is not required, and 
that, as a matter of construction, the Act of 1924 should 
be interpreted so as not to include tenancies by the 

entirety created prior to September 8, 1916. 

♦ _ 

The judgment of the Board of Tax Appeals, which 
included the property in the gross estate, should be 
reversed. 

Respectfully submitted. 

Abbot P. Mills, 

William H. White, Jr., 
Attorneys for Appellant. 

Choate, Hall <fe Stewart, 

CuTHELL, White, Hotchkiss & Mills, 

Of Counsel. 
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APPENDIX A. 

Decisions of Massachusetts courts to the effect th^t 
the common law doctrine of estates by the entirety 
obtains in that jurisdiction. | 

Palmer v. Mansfield, 222 Mass. 263, i 

Hoag V. Hoag, 213 Mass. 50, ! 

Boland v. McKowen, 189 Mass. 563, I 

McLaughlin v. Rice, 185 Mass. 212, I 

Pray v. Stebbins, 141 Mass. 219, | 

Pierce v. Chace, 108 Mass. 254, | 

Wales V. Coffin, 13 Allen, 213. | 

APPENDIX B. I 

Relevant Sections of Revenue Acts prior to the Ac^ 
of 1924. I 

i 

The Revenue Act of 1916 provided in part as follows!: 

I 

“Sec. 202. That the value of the gross estate 
of the decedent shall be determined by including 
the value at the time of his death of all property^ 
real or personal, tangible or intangible, w’herevet 
situated: i 


♦ 

n 


* 


(c) To the extent of the interest therein held 
jointly or as tenants in the entirety by the decedent 
and any other person, or deposited in banks oij 
other institutions in their joint names and payable 
to either or the survivor, except such part thereof 
as may be shown to have originally belonged tc^ 
such other person and never to have belonged toj 
the decedent.” 

The Revenue Act of provided in part as follows: 


“Sec. 402. That the value of the gross estate; 
of the decedent shall be determined by including' 
the value at the time of his death of all property,' 


I 


I 
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real or personal, tangible or intangible, wherever 
situated— 

"If 

•p ^ 

‘‘(d) To the extent of the interest therein held 
jointly or as tenants in the entirety by the decedent 
and any other person, or deposited in banks or 
other institutions in their joint names and payable 
to either or the survivor, except such part thereof 
as may' be shown to have originally belonged to 
such other person and never to have been received 
or acquired by the latter from the decedent for 
less than a fair consideration in money or money’s 
worth: 'Pro\’ided, That where such property or 
any part thereof, or part of the consideration with 
which such property was acquired, is shown to 
have been at any time acquired by such other 
person from the decedent for less than a fair 
consideration in money or money’s worth, there 
shall be excepted only such part of the value of 
such property as is proportionate to the considera¬ 
tion furnished by such other person: Pro\’ided 
further, that where any property has been acquired 
by gift, bequest, devise, or inheritance, as a tenancy 
in the entirety by the decedent and spouse, or 
where so acquired by the decedent and any other 
person as joint tenants and their interests are not 
otherwise specified or fixed by law, then to the 
extent of one-half of the value thereof; * * 


APPENDIX C. 

Regulations of the Treasury Department. 

Article 22 of Regulations 68, promulgated under 
the 1924 Act, and captioned “Property held jointly or 
as tenants by the entirety” makes no express mention 
of the time of creation of the tenancy. 

Treasury Decision 4248, promulgated November 23, 
1928, reads as follows: 
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Treasury Department 
Office of Commissioner i 

OF Internal Revenue | 

Washington, D. C. i 

i 

To Collectors of Internal Revenue and Otheijs 
Concerned: | 

Article 22 of Regulations 68 and 70 is hereby 
amended by adding thereto the following sentence: 

The statute applies only to joint ownerships 
based on the right of survivorship and created 
subsequent to September 8, 1916. I 

D. H. Blair, 1 

Commissioner of Internal Revenud. 
Approved November 23, 1928: 

A. W. Mellon, 

Secretary of the Treasury. 

i 

Treasury Decision 4294, promulgated July 3, 1930'^ 
reads as follows: 

1 

Treasury Department | 

Office of Commissioner j 

OF Internal Revenue 

Washington, D. C. 

To Collectors of Internal Revenue and Others 
Concerned: i 

I 

The last sentence of article 22 of Regulations 68,j 
added thereto by T. D. 4248, is amended to read 

as follows: i 

1 

^‘The statute extends to joint ownerships! 
wherein the right of survivorship exists, regardless 
of when such joint ownerships were created.’^ 

Robt. H. Lucas, ! 

Commissioner of Internal Revenue.! 
Approved July 3, 1930: ! 

A. W. Mellon, ! 

Secretary of the Treasury. ! 
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In the Court of Appeals of the District of 

Columbia 

January Term, 1933 ' 
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Elizabeth Putnam, Executrix of the Estate of 
Win. Lowell Putnam, appellant j 

V. I 

i 

David Burxet, Commissioxer of Ixtfjixal! 

Revenue 
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APPEAL FROM DECISIOX OF THE UXITED STATES BOARD 

TAX APPEALS 


OF 


BRIEF FOR APPELLEE 


PREVIOUS OPINION 

The previous opinion was rendered by the Unitqd 
States Board of Tax Appeals (R. 11-16), and jls 
reported in 21 B. T. A. 205. | 

i 

JURISDICTION I 

1 

This case involves a deficiency in estate tax an'^ 
is taken from a decision of the Board of Tax Ap¬ 
peals entered November 25, 1930, determining tiJe 

( 1 ) 1 


2 


undischarged deficiency to be $8,367.86. (R. 17.) 
The case is brought to this Court by petition for 
review filed May 21, 1931 (R. 19), pursuant to the 
2)rovisions of Sections 1001, 1002, and 1003 of the 
Revenue Act of 1926, c. 27, 44 Stat. 9,109-110. The 
parties have stipulated that the review of said de¬ 
cision shall be had in this Court. (R. 18.) 

QUESTION PRESENTED 

lYhether Section 302 (h) of the Revenue Act of 
1924 is unconstitutional in so far as it requires-in¬ 
clusion in the gross estate of a decedent of the value 
of property' acquired by the decedent and spouse 
as tenants by the entirety prior to September 8, 
1916, and so held at tlie time of death. 

STATUTE AND REGULATIONS INVOLVED 

These are set forth in the Appendix, infra, pp. 
16-18. 

STATEMENT OF FACTS 

The facts were stipulated (R. 9-10), and the find¬ 
ings of the Board of Tax Appeals followed the 
stipulation. In so far as i^ertinent to the issue 
presented, they are as follows: 

William Lowell Putnam died July 26, 1924, a 
resident of Boston, Mass. (R. 11.) 

On or about April 29, 1904, certain real estate 
at 49 Beacon Street, Boston, was conveyed to the 

decedent aiid his wife as tenants bv the entiretv. 

•/ «/ 

The ownership of this property by the decedent 

and his wife as tenants bv the entiretv continued 

%/ 


I 


until decedent’s death July 26,1924. The appellee 
in computing the value of decedent’s estate :^or 
Federal estate-tax purposes has included said heal 
estate at a value of $100,000. i 

The Board of Tax Appeals sustained this action 
of the appellee and appellant brings the case j to 

this Court to review the decision of the Board. | 

1 

SUMMARY OF ARGUMENT I 

1 

1 

The express provisions of the statute require the 
inclusion, for estate-tax purposes, of the value jof 
all property held by the decedent and spouse jas 
tenants by the entirety (with exceptions not now 
material), irrespective of the date of its acquisi¬ 
tion. The inquiry upon the present record .is 
limited to the single question, whether the profu¬ 
sions of Section 302 (h) of the Revenue Act pf 

I 

1924 are constitutional in so far as they relate fo 
tenancies by the entirety created prior to Septeip- 
ber 8, 1916, the effective date of the first estatb- 

i 

taxing statute. | 

In the case of tenancies bv the entiretv the 
validity of the tax depends upon the fact that the 
death of one tenant is the generating source (ff 
definite accessions to the property rights of tUe 
survivor. This basic principle is founded upojn 
the essential attributes of estates of this character 
and obviously does not vary according to the dalle 
when the estate was created. The fact that Coii- 

i 

gress was actuated in the passage of this statute 
solely or partially by a desire to prevent evasio 


f 


• 4 

docs not render the statutory provisions inapplica¬ 
ble in a particular case because of the absence of a 
specific intention to evade the tax. 

ARGUMENT 

Upon the deaih of one tenant by the entirety there is a 
shifting of the economic benefits of property. This 
is a taxable event which occurs within the period 
covered by the taxing statute. Hence, the inclusion of 
the value of such property in the decedent’s gross 
estate does not involve retroactivity and there is no 
occasion to inquire whether it was competent for Con¬ 
gress to reach a past transaction 

The estate-tax provisions embodied in the Reve¬ 
nue Act of 1924 are substantiallv similar to those 
found in the Revenue Acts of 1916 and 1921, which 
were considered by the Supreme Court in Tyler v. 
United States, 281 U. S. 497, excei)t for the lan¬ 
guage of Section 302 (h) of the 1924 Act which is 
without counterpart in the earlier legislation."^ 
The Supreme Court recognized in the Tyler case 
that the question was solely one of constitutional¬ 
ity, inasmuch as the language was explicit and the 
congressional intention to impose the challenged 

I _ 

tax ‘‘not open to doubt” (p. 501). These consid- 

^ The stated purpose to make the statute applicable to 
estates created prior to its enactment was new in the 1924 
Act and was consistent with the policy first explicitly ex¬ 
pressed with respect to trusts in Section 402 (c) of the 
Revenue Act of 1918, c. 18, 40 Stat. 1057. The reports of 
the Committees which framed the Revenue Act of 1924 show 
that the chiinges were made “ to secure greater clarity.” 
S. R. No. 398, 68th Congi-ess, First Session, p. 35; H. R. 
No. 844, 68th Congi-ess, First Session, p. 25. 
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erations are equally applicable here. The provi¬ 
sions imposing the tax are no less mandatory and 
the language making it applicable irrespective | of 
the time of creation of the estate is clear a|nd 
unequivocal. | 

In Point II of appellant’s brief (p. 28) the sug¬ 
gestion is made that the statute niav be read ias 
though it contained the proviso ^‘provided Ijhe 
tenancy was created subsequent to the passage I of 
the Act on September 8,1916.” This interpolation 
is not warranted, for it seeks to limit the statute ,in 
a way not contemplated by Congress. The lan¬ 
guage ‘‘whether such transfer or trust is made jor 
created before or after the passage of this 
used in Section 402 (c) of the Revenue Act of 

I 

has been held to reach a transfer made in 19Q7. 
Nichols V. Coolidge, 274 U. S. 531. | 

The inquiry is thus narrowed to the question 
whether Section 302 (h) of the Revenue Act of 1924 
is constitutional in so far as it relates to tenancies 
by the entirety created prior to September 8, 191,6, 
the effective date of the first estate-taxing statuije. 

Retroactivity, in and of itself, is not objection¬ 
able in taxing statutes, when required by their ex¬ 
press language, and indeed it occurs in all of t^e 
Revenue Acts since the Sixteenth Amendmenit. 
(See discussion of Mr. Justice Brandeis in lJnte\'- 
myer v. Anderson, 276 U. S. 440, dissenting opin¬ 
ion, p. 447.) In order to be objectionable the legis- 

I 

lation must be arbitrarily retroactive. Nichols 


Act,” 

1918, 
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Cool id ge, mpra, pp. 542-543. In Shwab v. Doyle, 
258 U. S. 529; Blodgett v. Holden, 275 U. S. 142; 
Nichols Y. Coolidge, supra; May v. Ileiner, 281 
U. S. 238, and like cases, the Sui)reine Court held, 
under varying circumstances, that the transfer had 
occurred prior to the passage of the statute, and 
there was no subsequent taxable event to which the 
statute could attach. But such a view is not ap¬ 
plicable to tenancies by the entirety. Under the 
Tyler case the taxable event is not the creation of 
the estate but the death of the creator. Upon the 
death of the decedent there is a definite accession 
to the property rights of the survivor, which consti¬ 
tutes the taxable event. AVhether the property was 
acquired the preceding day or twenty years earlier 
is of no moment. The date of creation of the estate 
is a matter of complete indifference. 

It is the position of the appellee, which we be¬ 
lieve to be sustained by the reasoning of the 
Supreme Court in cases discussed hereinafter, that 
the application of the statute for which we con¬ 
tend does not entail retroactivity, arbitrary or 
otherwise. Under the decision of the Supreme 
Court in Tyler v. TJyiited States, supra, the event 
which is taxed is ‘‘the shifting of the economic ben¬ 
efits of proj^erty” which takes place at the time of 
decedent’s death, after the enactment of the statute. 
The Supreme Court there recognizes that the death 
of a tenant by the entirety is the generating source 
which results in the bringing into being or enlarge- 
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ment of property rights, and as Congress chose to 
place a tax upon such a result there is nothing in 
the Constitution which prevents it. | 

The Tyler opinion further recognizes that, |al- 
though they did not solve the problem there pre¬ 
sented, the prior decisions in Chase National Bd;rih 
V. United States, 278 U. S. 327; Reinecke v. North¬ 
ern Trust Co,, 278 U. S. 339; and Saltonstall v. ^\al- 
tonstall, 276 U. S. 260, constitute helpful aids I in 
that direction. Those cases held that where the de¬ 
cedent had such control over the property that |he 
had the power to change the beneficiaries or to it*e- 
voke a trust, the privilege of transfer, or the privi¬ 
lege of succession, as the case might be, had pot 
been fully exercised until death and hence the 4 p" 
plication of a statute in effect at the time of dedth 
was not retroactive. The fact that the trusts w^re 
created long prior to the passing of any estaj:e- 
taxing statute did not affect the Courts conclusion. 
(See particularly Reinecke v. Northern Trust (jp,, 
supra, p. 345.) That the Tyler decision was based 
upon somewhat similar reasoning is evident from 
the statement (pp. 504-505) : I 

To include in the gross estate, for the piir- 
pose of measuring the tax, the value of prop¬ 
erty, no part of which originally belonged to 
one spouse, but which came to the tenan^y^ 
mediately or immediately, as a pure gift 
from the other, and which, as a consequenbe 
of the latter’s death, was relieved from Re¬ 
strictions imposed by the law in respect of 

143700—32-2 i 
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tenancy by the entirety so as to produce in 
the survivor the right to sole proprietorship, 
is obviously neither arbitrary nor capricious. 

Thus it appears that the Court treated an estate 
by the entirety as merely a vehicle for making a gift 
which remains incomplete until the donor’s death 
releases the property from tlie restrictions with 
which his retained interest had encompassed it. 

Accordingly we submit that the Tyler case holds 
that a taxable event occurs at the death of the one 
who created the estate by the entirety, and that this 
results either because death is the generating 
source which causes a shifting of the economic bene¬ 
fits of property or because death brings about the 
completion of a gift. 

We submit that the Tyler case does not rest 
solely upon the ground that the tax was valid be¬ 
cause necessary to prevent evasion, but that it sup¬ 
ports our contention that the death of the founder 
of the estate by the entirety was in fact the com¬ 
pletion of a gift. Confusion of thought will occur 
unless it be kept in mind that what this statute 
taxes is not the interest to w’hich some person suc¬ 
ceeds on a death, but rather the interest which 
ceases by reason of the death. Knowlton v. Moore, 
178 U. Si 41; Young Men\s Christian Ass^n of 
Columbus, Ohio, v. Davis, 264 U. S. 47. 

The application of this statute to estates created 
prior to the 1916 Act does prevent tax evasion, for 


evasion does not depend upon whether the particli- 
lar estate by the entirety was created expressly to 
evade an existing tax. When a statute is giv^n 
sanction on the ground that it is an adjunct of ajn 
established tax system and necessary to prevent 
evasion, there is no implication of a conscious at¬ 
tempt to avoid an existing tax. As applied to the 
present case, tax evasion is intended to imply that 
unless estates by the entirety are included in oiie 
class with decedent’s estates, a disposition of prop¬ 
erty, which in fact depends upon a decedent ^s 
death for its completion, will escape the tax. ^.s 
was said in Uyiited States v. Wells, 283 U. S. 102, 
116-117: 

The dominant purpose is to reach substitutes 
for testamentary dispositions and thus to 
prevent the evasion of the estate tax. j 

I 

The difference between a transfer made in con¬ 
templation of death, such as was involved in Shtvah 
V. Doyle, supra, and Millil'en v. United States, 283 
U. S. 15, and an estate by the entireties was clearl^ 
pointed out in Heiner v. Donnan, 285 U. S. 31$, 
where it was said (pp. 322-323) : I 

The ‘^generating source” of such a gift is 
to be found in the facts of life and not in the 
circumstance of death. And the death afteif- 
ward of the donor in no way changes the sit¬ 
uation; that is to say, the death does ndt 
result in a shifting, or in the completion qf 
a shifting, to the donee of any economic beii- 
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efit of property, which is the subject of a 
death tax, Chase Nat. Bank v. United States, 
278 U. S. 327, 338; Eeinecke Northern 
Trust Co., 278 U. S. 339, 346; Saltonstall v. 
S alt oust all, 276 U. S. 260, 271; nor does the 
death in such case bring into being, or ripen 
for the donee or anvone else, so far as the 
gift is concerned, any property right or in¬ 
terest which can be the subject of any form 
of death tax. Compare Tyler v. United 
States, 281 U. S. 497, 503. 

Comparing that language with Tyler v. United 
States, supra, it will be seen that the generating 
source of the gift to the surviving spouse in the 
case of an estate bv the entireties is not found in the 
events of life, i. e., the creation of the estate, but in 
the circumstance of death. Therefore the cases 
dealing with the application of a taxing statute to 
transfers which were completed prior to its passage 
are clearly distinguishable. See Gwinn v. Commis- 
sioner, 54 F. (2d) 728 (C. C. A. 9th);' Rita 
O’Shaiighnessy, Executrix, etc., v. Commissioner 
(C. C. A. 6th), decided June 27, 1932, reported in 
323 C. C. H. 9031. 

In addition to the reasoning of the Supreme 
Court in the cases hereinabove referred to, which, it 
is believed, supports the appellee’s position, there 
is considerable direct authority, particularly 

- This case is now pending before the Supreme Court upon 
a writ of certiorari, No. 31, October Term, 1932. 
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among decisions of the Board of Tax Appeal^. 

I 

The Board has repeatedly held that estates by thie 

i 

entirety created before 1916 are properly included 
in the gross estates of decedents dying thereafter. 
Commerce Union Trust Co., Executor and Trnste^, 
V. Commissioyier, 21 B. T. A. 174; Ada M. Slocun\, 
Executrix, v. Commissioner, 21 B. T. A. 169; Mary 
S. Garrison Et Ah, Executors, v. Commissioner, 2l 
B. T. A. 904; Mercantile-Commerce Nat. Bank Et 
Ah, Executors, v. Commissioner, 21 B. T. A. 1347; 
Elizabeth F. Boivditch, Executrix, \. Commis¬ 
sioner, 23 B. T. A. 1266; Sally S. Levy Et Ah v. 
Commissioner, 25 B. T. A. 1174. 

The question was also presented to the Distric^t 
Court for the District of Massachusetts in Thir^ 
Nat. Bank A Trust Co. of Springfield v. White, 45 
F. (2d) 911, affirmed by the Circuit Court of A]_:j- 
peals for the First Circuit on April 20, 1932, with¬ 
out written opinion."" The District Court ther^ 

said: I 

The present case is fully covered by Tylef 
\. U. S., 281 U. S. 497 * * * except for 
the fact that here the transfer was com¬ 
pleted, not only before the passage of th (5 
statute imposing a tax, but before any stat¬ 
ute taxing estates had been passed. The first 
Federal estate tax was imposed by the statf 

__L 

^ This case is now pending before the Supreme Court oiji 
taxpayers petition for a writ of certiorari, which is no^ 
opposed by the Government (No. 202, October Term, 1932). 


i 

i 
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iite of 1916 (39 Stat. 777), while Mr. Har¬ 
ris’s'conveyance was made in the preceding 
yearl In the Tijlcr mse the tenancies by the 
entirety which were held taxable were ere- 
ated subsequent to the passage of the tax 
statute. 

As an original question, it was very argu¬ 
able that a tenancy by the entirety was a typ¬ 
ical case in which an interest was ‘‘obliter¬ 
ated’’ (d/ay V. Ileinery 281 U. S. 243 

* * *) by death instead of being passed 

along, and that such property could not be 
taxed as estate of the deceased tenant. But 
the Tyler cmc repudiates this view, and 
holds that the death of one tenant by the en¬ 
tirety, operating as it does to free the prop¬ 
erty from his rights in it, is “the ‘generat¬ 
ing source’ of important and definite acces¬ 
sions to the property rights of the other.” 
(Sutherland, J., at page 504 of 281 U. S. 

* * *), and that the value of such acces¬ 
sions is taxable as estate of the deceased ten¬ 
ant. That decision did not in the least de¬ 
pend upon the fact that the tenancies were 
established subsequent to the statute; it rests 
upon the characteristics of the estate which 
each tenant holds. For these reasons, which 
might be much elaborated, I find myself in 
agreement with the majority of the Board of 
Tax Appeals in Pennsylvania Company for 
Insurance v. Commissioner of Internal Rev¬ 
enue, decided November 3, 1930, that the 
Tyler case applies regardless of the date 
when the tenancies were created. 
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Notwithstanding the views expressed and tlje 
authorities referred to hereinabove, we are obliged 
to concede that the question, whether property aci- 

i 

quired and held under the circumstances of this 
case is proj^erly taxable, is still an open one in s^ 
far as the Supreme Court is concerned. As alreadjy' 
suggested, the Tyler case may be grounded upoii 
the theory that the gift of the property remained 
incomplete until the donor’s death. Under this 

i 

view it would seem that there was a taxable eve^t 
within the tax jDeriod, and the question of retrcj- 
activity is avoided. Nevertheless the Tyler cas^ 
dealt in each instance with a tenancy created after 
the statute under which it was sought to imposb 
the tax. I 

In Phillips V. Bimc Trust cC* Safe Deposit Co\, 
284 U. S. 160, the Tyler case was referred to a^ 
holding that * * a like tax imposed undeh 

Section 202 (c). Rev. Act of 1916, was a valid in¬ 
direct tax, measured by the value of the property}, 
rights in which devolved upon the surviving tenant 
upon the happening of an event, the death of the 
other tenant by- the entirety” (p. 165). But th^ 
Government’s contention in the Phillips case thaf; 
the tax was laid upon the devolution of rights uiDop 
the wife at the death of her husband after the pas- 

I 

sage of the Act and that therefore the statute was 
not applied retroactively, even though the estate 
was created before its enactment, was put aside fo|' 
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further consideration at another time, the Court 
saying (p. 166) : 

AVithout foreclosing consideration of this 
contention at another time, we find it un¬ 
necessary now, in view of the facts of the 
present case, to pass upon it. 

Whether or not there is technically a devolution 
of rights upon the survivor, we think it is evident 
that in the case of an estate by the entirety there 
is a taxable event at death which is the occasion for 
the tax and thus there is no reason to inquire 
whether it is competent for Congress to reach a 
past transaction. 

We think it is clear that at the time of the crea¬ 
tion of the estate the decedent did not make a pres¬ 
ent gift to his wife which would give her the whole 
title, use, benefit, and enjojmient of the property 

unaftected'bv his death. Instead he retained such 

% 

a control of the corpus that his death was necessary 
to the completion of the gift, and under such cir¬ 
cumstances it has never been supposed that a death 
duty was unconstitutional even though not antici- 

I 

pated at the time of the creation of the vehicle 
which accomplishes the testamentary purpose. 
Chase National Bank v. United States, 278 U. S. 
327; Reinecke v. Northern Trust Co,, 278 U. S. 339. 


% 


CONCLUSION 


It is respectfully submitted that the decision 
the Board of Tax Appeals is correct and should 
affirmed by this Court. 

G. A. Youxgquist, 
Assistant Attorney General, 
Sewall Key, 

J. Lons Monarch, 

Special Assistants to the Attorney General. 
C. M. Charest, 

General Counsel, 

Bu reait of Internal Revenue, 

Franx T. Horner, 



Special Attorney^ 

Bureau of Intermit Revenue, 

Of Counsel. 


October, 1932. 


APPENDIX 


:eime Act of 1924, c. 234, 43 Stat. 253: 

Skc. 302. Tlie value of the gross estate of 
the decedent shall be determined by includ- 
iim* the value at the time of his death of all 
property, real or personal, tangible or in¬ 
tangible, wherever situated— 

, ***** 

(e) To the extent of the interest therein 
held as ioint tenants bv the decedent and anv 

•f ^ 

other person, or as tenants by the entirety 
by the decedent and spouse, or deposited, 
with any person carrying on the banking 
business, in their Joint names and payable 
to either or the survivor, except such part 
thereof as mav be shown to have originallv 
belonged to such other j^erson and never to 
have been received or acquired by the latter 
from the decedent for less than a fair con¬ 
sideration in money or money’s worth: 
Provided, That where such property or any 
23a rt thereof, or part of the consideration 
with which such property was acquired, is 
shown to have been at any time acquired by 
such other 23erson from the decedent for less 
than a fair consideration in money or 
money’s worth, there shall be exce23ted only 
such part of the value of such property as 
is proportionate to the consideration fur¬ 
nished by such other person: * * *. 

***** 

(h) Subdivisions (b), (c), (d), (e), (f), 
and (g) of this section shall apply to the 
transfers, trusts, estates, interests, rights, 

( 16 ) 
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powers, and relinquislinieiit of powers, a|s 
severally enumerated and described thereiii, 
whether made, created, arising, existing, ex¬ 
ercised, or relinquished before or after thp 
enactment of this Act. j 

Treasury Department Regulations 68: j 

Art. 22 (as amended bv Treasury Deci- 
sion 4294). Propertij held jointly or as tcnj- 
anfs hy the entirety .—The foregoing provi^- 
sions of the statute extend to joint owneij- 
ships, wherein the right of survivorship exj- 
ists, and specifically reaches property lielf 
jointly by the decedent and any other persoiji 
or persons, or by the decedent and spouse afe 
tenants by the entirety, or deposited witlii 
any person or institution carrying on a 
banking business in the name of the decedent 
and any other person and payable to eithel‘ 
or the survivor, provided the decedent conf 
tributed towards the acquisition of the propf 
erty so held or deposited, or acquired it hf 
gift, bequest, devise, or inheritance. Th^ 
statute applies to all classes of property^ 
whether real or personal, where the survivor 
takes the entire interest therein by right of 
survivorship, and no interest therein form^ 
a part of the decedent’s estate for purpose^ 
of administration. The statute extends to 
joint ownerships wherein the right of sur] 
vivorship exists, regardless of when such 
joint ownerships were created. I 

Art. 23. Taxable portioyi. — The entird 
value of such property is prima facie a parlj 
of the decedent’s gross estate, but as it is not| 
the intent of the statute that there should be 
so included a greater part or proportion 
thereof than is represented by an outlay of 
funds, which, in the first instance, were de-| 
cedent’s own, or more than a fractional part] 


IS 

equal to that of the other Joint owner where 
neither had parted with any consideration 
in its acquirement, facts, which in a given 
case bring it within any one of the excep¬ 
tions enumerated in the statute, may be sub¬ 
mitted by the executor. 

* * * * * 
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Argument: 
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In the Court of Appeals of the District of 

Columbia | 

October Term, 1932 


No. 5592 

Elizabeth Putnam^ Executrix of the Estate jOF 

Wm. Lowell Putnam, appellant 

V. 

David Burnet^ Commissioner of Internal j 

Revenue, appellee i 


APPEAL FROM THE DECISION OF THE UNITED STATES 

BOARD OF TAX APPEALS \ 


SUPPLEMENTAL BEIEP FOR THE APPELLEE 


This Supplemental Brief on behalf of the appel¬ 
lee is filed by leave of Court to call attention to the 
peculiarities of the local law as it affects the inter¬ 
ests of the wife in an estate by the entireties. 

ABGUMENT ! 

i 

UNDER THE LAW OF MASSACHUSETTS, THE INTEREST OF 
THE HUSBAND IN PROPERTY HELD BY THE ENTIRETY |S 
SUBSTANTIALLY GREATER THAN THAT OF THE WIFE 
AND HER INTEREST AMOUNTS TO LITTLE MORE THAN AiN 
EXPECTANCY. ACCORDINGLY, THE HUSBAND’S DEATH IN 
THIS CASE HAS BROUGHT ABOUT A SHIFTING OF SUl^ 
STANTIAL ECONOMIC BENEFITS | 

i 

The Supreme Judicial Court of Massachusetts 
has had occasion to consider the nature and effedt 

( 1 ) ! 


I 




of a tenancy bv the entirety in Massachusetts in 
seyeral cases. Although the court early stated that 
when property is held by a husband and wife by the 
entirety, ‘‘ Neither could conyey during their joint 
liyes so as to bind the other, or defeat the right of 
the suryiyor to the \yhole estate ’’ {Pierce y. Chace, 
108 Mass. 254, 258), the Massachusetts decisions 
make it plain that the rights of the wife in prop¬ 
erty held by the entirety are distinctly subordinate 
to those of her husband and amount to little inoi’e 
than an expectancy. The wife receives no present 
interest whatever and only a contingent right of 
survivorship. 

The jMassachiisetts cases establish that a tenancy 
by the entirety exists there unchanged in any way 
by statute. ' In Bernafavicius v. Bernafavicms, 259 
Mass. 486, 487, the court said: 

The characteristics of a tenancy by the en¬ 
tirety at common law continue unaffected by 
the modern statutes designed to ameliorate 
the rights of married w’omen at common law 
and to render more flexible and individual 
the property rights of husband and wife. 

The effect of this rule in Massachusetts is mani¬ 
fest from an examination of the decisions in that 
State, which sho\v that the interest of a wife in 
property held by the entirety is distinctly subordi¬ 
nate to that of her husband. 

Ill Phelps v. Simons, 159 Mass. 415, it appeared 
that a husband and wife were tenants by the en¬ 
tirety of a certiflcate of stock which had been given 
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to them by will. Although the certificate itself 
in the possession of the wife, the husband under¬ 
took to sell it, by executing a deed of sale. The 
court held that the husband’s vendee was entitled to 
all the dividends during the joint life of the hijs- 
band and wife, and would be entitled to the stotk 
itself should the husband survive the wife. On|ly 
if the wife survived the husband would the vender’s 
right be defeated. It thus appears that the hus¬ 
band alone has the sole right to dispose of the in¬ 
come from personal property held by the entiret^.^ 
Several cases have applied a similar rule aijid 
held that the wife has no right to the possession pi 
property held by the entirety. In Pra^ v. Step- 
bins, 141 Mass. 219, it was held that the husband 
could lease the property, and that this lease would 
terminate a tenancy created by the wife. Tljie 
court said (p. 223) that ‘Hhe right to control the 
possession of such an estate during their joint liv^s 
is in the husband, as it is when the wife is so).e 
seised.” Continuing the court said (p. 224) : i 

* * * the husband has the rights in lit 
which are incident to his own property, aild 
the rights which by the common law he ac¬ 
quires in the real property of his wife. He 
has, during coverture, the usufruct of all the 
real estate which his wife has in fee simply, 
fee tail, or for life. By the great weight of 

^ The interest of the Massachusetts wife is thus distinctly 
less than that of the wife in Pennsylvania, where the inconie 
from property held by the entirety belongs to both husbaiid 
and wife. CrMoHley v. O'^Malley^ 272 Pa. St. 528. i 
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authority, he has the right to make a lease of 
an estate conveyed in fee to him and his 
wife, which will be good against the wife dur¬ 
ing coverture, and will fail only in the event 
of his wife surviving him. 

In several recent cases the rule thus announced 
has been applied. In Voicjlit v. Voight, 252, Mass. 
582, it was held that the husband w’as entitled to 
the exclusive possession of property held by the 
entirety and an order dismissing the wife’s bill 
to enjoin the husband from interfering with her 
possession of the property w^as affirmed. In Cnn- 
ningluuu v. Gaiilcjj, 267 ]Mass. 375, it was held that 
the husband could maintain ejectment against his 
wife’s lessee, even though the rent which the wife 
w'as receiving from the lessee had been taken into 
account (by another court) in fixing the husband’s 
liability to liis wife for support. In Peter v. Sack- 
er, 271 Mass. 383, it w'as held again that the wife 
has no right to possession of property of which she 
is a tenant ])v the entirety and that she can be en- 
joined by a tenant of her husband from interfer¬ 
ing with the tenant’s possession." 

In Berudtdviclm v. BernataviciiiH, 259 Mass. 486, 

487, it w^as held that a tenancy bv the entirety in 
Massachusetts is dissolved bv the divorce of the 
tenants. After the divorce the parties hold as ten- 

- The rule established bv these cases makes the wife's in- 
terest in Massachusetts distinctly inferior to the interest of a 
wife in Pennsylvania. There a tenant or purchaser from the 
husband acquires no right of possession either alone or with 
the wife. Meyer h Estate, 232 Pa. St. 89: McCunly and 
Sterenson v. ('anniny, 64 Pa. St. 39. 
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•tints in coniinoii, and the wife is entitled to ptjrti- 
tion. A consequence of this decision is 1[hat 

I 

through divorce the wife may be deprived of | the 
right of survivorship.^ | 

The Massachusetts decisions concerning jthe 
rights of creditors of the husband and wife njake 
the wife’s inferior possession in the tenancy '^ery 
plain. In Raptes v. Pappas, 259 Mass. 37, it [was 
held that a judgment creditor of the husbandj re¬ 
ceives an immediate right of the possession of j the 
property held by the husband and wife as tenants 
bv the entiretv and also a remainder in fee in base 
the husband survives the wife.^ But in sharp (Con¬ 
trast with this is the right of a judgment creditor 
of the wife. In Licker v. Gliiskin, 265 Mass. 403, 
it was held that a judgment creditor of the wife| can 
not attach her interest nor sell it during the joint 
lives of the husband and wife. The basis of | the 
court’s decision was that since the common-law jrule 
applies to tenants by the entirety, the sold deeli of 
the wife is absolutely void. Since the wife | can 
make no conveyance of the property, her creditor 
can not do that which she can not do. I 


This case is to be contrasted with the law in Pen 


nsvh 


vania where it is held that divorce has no effect upon a 
tenancy by the entirety. ANes v. Ljioii, 210 Pa. St. j 004; 
OAIalley v. O'^Malley^ 272 Pa. St. 528. j 

•* The husband’s interest in the property is thus materially 
greater than is the case in Pennsylvania and Maryland, 
where a judgment creditor of the husband takes nothing. 
Jordan v. Reynolds^ 105 Md. 288; O'Malley v. OAI^ley, 
supra; Beihl v. Martin, 230 Pa. St. 519. I 


i 


G 


Ill reaching this decision the court in substance 
held that the interest of the wife in a tenancy by the 
entirety is nothing more than an expectancy. The 
court said (p. 406): 

Seemingly there is force in the contention 
that the interest of the wife in an estate held 
l)y her husband and herself as tenants by 
the entirety is in the nature at least of a 
potential title and constitutes a possibility 
of acquisition of complete ]30ssession coupled 
with the absolute title, and hence may be 
conveyed by her and attached bv her credi- 
tors. But we are of the opinion that this 
principle is not applicable to the wife in an 
estate by the entirety. Without undertak¬ 
ing to define further the characteristics of an 
estate by the entirety, its nature is such that 
the principle just stated does not govern the 
power of the wife touching her interest 
therein. 

Summarizing these decisions, it aj)pears that in 
^Massachusetts where property is held by husband 
and wfife as tenants by the entirety, the husband is 
entitled to the exclusive use and possession of the 
property during their joint lives, and the wife has 
no rights whatever with respect to its present en¬ 
joyment. As a consequence of this rule it is held 
that the entire interest in the property, subject to 
the possibility of the wife’s survivorship, may be 
disposed of by the husband, and may be taken on 
execution against him by a judgment creditor. On 
the other hand, the wife has no right to dispose of 
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the property or to deal with it in any way, anq ac¬ 
cordingly her judgment creditor takes nothing. 
Prom this it is plain that a husband who transiters 

I 

property to himself and his wife as tenants by the 
entirety in reality parts with no substantial intei‘est 
in the property, and his wife obtains in substance 
little more than an expectancy—no present intei*est 
and only a contingent right of survivorship. 

The situation of the wife is not better than that 
formerly held by a wife in California with respect 
to community property in that State. There, upder 
the law as it existed prior to 1927, it was held ihat 
the wife had no more than an expectancy in com¬ 
munity property, and that therefore on the death of 
the husband the entire value of the property j^vas 
taxable as part of his estate. Talcott v. Unfted 
States, 23 P. (2d) 897 (C. C. A. 9th), certiorari 
denied, 277 U. S. 604; Henshaiv v. Commissw^ier, 
31 P. (2d) 946 (C. C. A. 9th), certiorari denied, 
280 U. S. 565; Baumgartner v. Commissioner, 51 
P. (2d) 472 (C. C. A. 9th), certiorari denied, 284 
U. S. 674; Title Insurance & Trust Co, v. Goodcell, 
60 P. (2d) 803 (C. C. A. 9th). The interest of |the 
wife in property held by the entirety in Massachu¬ 
setts is no greater than her interest in prop^irty 
which she receives as dower or as a statutory part 
of her husband’s estate. Such an interest is tax¬ 
able as a part of the husband’s estate under |the 
Pederal estate tax laws. Allen v. Henggeler, 3^ P. 
(2d) 69 (C. C. A. 8th), certiorari denied, 280 "d. S. 
594; United States v. Waite, 33 P. (2d) 567 (Cl C. 
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A. 8th), certiorari denied, Waite et ah v. United 
States, 280 U. S. 608; United States v. Dietz, 33 
F. (2d) 576 (C. C. A. 8th) ; Nyberg v. United States, 
66 C. Cls. 153, certiorari denied, 278 U. S. 646; 
Wilhite V. United States, 61 C. Cls. 290, certiorari 
denied, 280 U. S. 555; Crooks v. Loose, 36 F. (2d) 
571 (C. C. A. 8th). 

Even if property held by the entirety in some 
States could not constitutionally be included in the 
measure of the estate tax, where the tenancy was 
created prior to 1916, we submit that the interest 
of the wife in a Massachusetts tenancy by the en¬ 
tirety is so insubstantial that property held by the 
entirety in that State may be taxed as part of the 
husband’s estate regardless of when the tenancy 
was created. 

Respectfully submitted, 

G. A. Youxgquist^ 
Assistant Attorney General. 
Sewall Key, 

J. Louis Monarch^ 

Special Assistants to the Attorney General. 

December^ 1932. 
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I 

Elizabeth Putnam, Executrix of the Estate of William 

Lowell Putnam, Appellant, \ 

V. 

David Burnet, Commissioner of Internal Revenue, 

Appellek. 

_ I 

I 

i 

Appeal from the United States Board of Ta^ 

Appeals. 

- i 

I 

BRIEF FILED AS AMICI CURIAE Wixil 
LEAVE OF THE COURT. 


Preliminary Statement. 

Pursuant to leave granted by the Court, October! 3, 
1932, the following brief is presented by William i P. 
Smith and John C. Evans as amici curiae, for and on be¬ 
half of B. Frank Bushman, Administrator, Estate of 
James H. Pound, Deceased, Detroit, Michigan. | 

• I 

j 

The Facts. 

I 

It is assumed that there is no dispute between ]the 
parties as to the correctness of the facts found by the 
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Board of Tax Appeals (21 B. T. A. 205), and so far as 
material here same may be summarized as follows: 

The decedent, William Lowell Putnam, died on July 
26, 1924, a resident of Boston, Massachusetts. On or 
about April 29, 1904, certain real estate at 49 Beacon 
Street, Boston,' was conveyed to the decedent and his 
wife as tenants by the entirety. The ownership of this 
property by decedent and his wife as tenants by the en¬ 
tirety continued until his death on July 26, 1924. The 
record is silent as to w’hether the decedent or his wife 
furnished the consideration for the conveyance, but ap¬ 
pellant proceeds upon the assumption that whatever 
consideration was paid w’as furnished by the decedent. 
(Appellant’s brief, p. 8). The appellee in computing 
the value of decedent’s estate for estate tax purposes 
included said real estate at its full value at the date of 
decedent’s death. 

Summary of Argument. 

(I) Under an estate of tenancy by the entirety, a 
husband and wife, being one in contemplation of law, 
each take the entire estate from the moment of its cre¬ 
ation, and nothing passes upon the death of one of the 
parties to the tenancy. This is the common law rule in 
effect for centuries, and was the rule in Massachusetts 
both at the time of the creation of the tenancy by the 
entirety in the instant case, and at the time of the death 
of one of the parties. 

By the Act of September 8, 1916, the Supreme Court 
held in the Tyler case. Congress provided that, although 
there w’as no transfer, /or purposes of federal estate tax¬ 
ation certain interests accrued to the surviving spouse by 
reason of the death of the co-tenant. 

September 8, 1916, therefore, was the first time in the 
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history of taxation that a federal estate tax had been 
levied on a tenancy by the entirety, or upon the “gene¬ 
rating source” of the free use of the property accruiiiig to 
the surviving spouse and attributable to the death of the 
other party to the tenancy. I 

(II) The federal estate tax is levied on the shifting 
of the economic benefits, but the general provisions of 
the 1916 Act were not deemed by Congress to be suffici¬ 
ent to impose a tax upon the interest of a surviving 
spouse in a tenancy by the entirety, for the reason; that 
actually there was no transfer resulting from the 4eath 
of the other party to the tenancy. It was only b^ the 
specific inclusion of tenancies by the entirety in the Igross 
estate of the decedent that any tax was levied. I 

(III) There is a perfect analogy between the Situa¬ 

tion involved in the case at bar and that in Nichhh v. 
Coolidge, 274 U. S. 531. I 

i 

The 1916 Act w^as not made specifically retroactifve to 
transfers theretofore made in contemplation of death, 
and the Supreme Court in Shwab v. Doyle, 258 S. 
529, refused to retroactively apply it. I 

Although section 402 (c) of the Revenue Act ofj 1918 
purported to encompass such transfers or trusts j “cre¬ 
ated before or after the passage of this Act,” thfe Su¬ 
preme Court, in the Nichols v. Coolidge case, held that 
as applied to such transfers or trusts created befc^e its 
passage, the law was unconstitutional. | 

A similar holding as to the unconstitutionality (f)f the 
same words which are used in the same way in thk case 
at bar, therefore, would be in full accord with the I^ichols 
V. Coolidge rule. I 

(IV) Retroactive taxation is not ipso facto Uncon¬ 
stitutional, but it becomes so when the retroactiye ap- 
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plication is so arbitrary and capricious as to amount to 
confiscation and thus violate the Fifth Amendment. 

In determining whether the retroactive application is 
objectionable., the Supreme Court has set up certain 
well-defined tests or limitations: 

(1) In the first place, in order not to be objectionably 
retroactive, the taxpayer must have had a choice 
when the particular estate is created as to whether 
or not he is going to subject same to taxation; 

(2) Secondly, where the purpose is to prevent tax eva¬ 
sion, the use by Congress of retroactive taxation may 
not be arbitrary and capricious; 

(3) Thirdly, even when a specifically retroactive tax is 
applied, it can go back only to the point where that 
particular system of taxation began. 

In the case at bar, the tenancy by the entirety was 
created many years prior to the effective date of the 
first federal estate tax law, and from that time hence, 
the decedent had no power to reinvest title to the prop¬ 
erty in himself.' In other w’ords, at the time the tenancy 
by the entirety was created, and the survivor’s title 
completely vested beyond recall, such a tenancy was not 
subject to tax, and the tax burden now retroactively 
sought to be imposed could not have been understood 
and foreseen by the taxpayer. 

Applying the foregoing tests or limitations as enunci¬ 
ated by the Supreme Court, the conclusion is inescap¬ 
able that an attempt to tax, under section 302(e) of 
the Revenue Act of 1924, a tenancy by the entirety 
created in 1904, is arbitrary, capricious and violative of 
the Fifth Amendment of the Constitution of the United 
States. 

(V) Disregarding the common law fiction, one-half of 
the property certainly vested in the wife at the creation 
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of the estate in 1904, and only the remaining half, Which 
augmented the estate of the survivor at the death o^ the 
other tenant, is taxable as a part of the estate of the 
decedent. I 

To hold otherwise is arbitrary and capricious taxajtion, 
the taking of the wife’s property without due process of 
law, and violates the Fifth Amendment. Such action 
would be directly contrary to the specific prohibjition 
enunciated by the Supreme Court in Nichols v. Cootidge. 

I- I 

i 

The nature of tenancies by the entireties, it is 
specifically held by the Supreme Coui^t of 
Massachusetts, is such that no beneficia^ in¬ 
terest accrues to the survivor, on the death 
of either husband or wife. j 

j 

i 

As early as 1794, Lord Kenyon stated in Doe v. |Par- 
ratt, 5 T. R. 652: | 

i 

“It has been settled for ages that where a devise 
is to the husband and wife they take by entireties 
and not by moieties, and the husband alone cannot 
by his own conveyance, without joining his Iwdfe, 
divest the estate of the wife.” | 

I 

The rule as to tenancy by the entirety in Massachu¬ 
setts, where the case at bar arises, is well-established. 
On November 24, 1915, the Supreme Judicial Court of 
Massachusetts, in the case of Palmer v. Treasurer] and 
Receiver General, 222 Mass. 263, held: | 

j 

“The peculiar nature of a tenancy by the entirety 
frequently has been considered by this court^. It 
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can arise only where the ownership is vested in 
husband and wife. As w'as said by Field, J. in 
Pray v. Stehhins, 141 Mass. 219, 221: This tenancy 
by entireties is essentially a joint tenancy, modified 
by the common law doctrine that husband and wife 
are one person.' The difference between a joint 
tenancy and a tenancy by the entirety is that joint 
tenants take by moieties and are each seized of an 
undivided moiety of the w’hole, per rny et per tout, 
which draws after it the incident of survivorship 
unless either party in his lifetime severs the jointure. 

“On the other hand neither husband nor wije can 
sever a teiiancy by the entirety. They do not take 
by moieties but by entireties. Neither can alienate 
a moiety so as to defeat the title to the survivor in 
the whole. * * * 

''When a tenancy by the entirety is created, the 
husband and wife take the estate as one person, and 
they take but one estate. In view of the nature of 
such an estate, on the death of either husband or 
wife no beneficial interest accrues to the other by 
survivorship so as to create succession, and so no 
part of the estate was subject to the tax.” (Italics 
ours.) 

The State of Massachusetts is a common law’ jurisdic¬ 
tion, as are the states of Maryland and Pennsylvania, 
to w’hich the Supreme Court refers in the case of Tyler 
V. U. S., 281 U. S. 497. The character of a tenancy by 
the entirety as^ above set forth is fully recognized by the 

Supreme Court in that case w’herein it states: 

\ 

‘The decision of the courts of Maryland and 
Pennsylvania follow’ the common law and are in 
accord in respect of the character and incidents of 
tenancy by the entirety. In legal contemplation 
the tenants constitute a unit; neither can dispose 
of any part of the estate without the consent of 
the other; and the whole continues in the survivor.” 
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And, states the Court in the same opinion, ^These deci¬ 
sions establish a state rule of property, by whiclj, of 
course, this court is bound. War hurt on v. White,] 176 
U. S. 484, 486.’’ | 

While the Supreme Court of Massachusetts takps a 
different view from that expounded by the Supreme 
Court of Pennsylvania and the Court of Appeal^ of 
Maryland, as respects the effect of the so-called Married 
W'omens’ Acts on the rights of the husband over prop¬ 
erty held in a tenancy by the entirety, they are all in 
accord in holding that the estate by entireties remajined 
the same thereafter as it was at common law'. I 


Bernatavicius v. Bernatavicius, 259 Mass. 486; 
O'Malley v. O'Malley, 272 Pa. 528; | 

Master man v. Master man, 129 Md. 167. i 

The Pennsylvania and Maryland decisions hold that 
after the enactment of the Married Womens’ Acts,| the 
husband no longer had absolute control, as at comjmon 
law, of the income from property held w'ith his wi^e as 
tenants by the entirety, but even with the advent of 
the Married Womens’ Act, the husband’s absolute Con¬ 
trol of the income is still recognized in Massachusbtts. 

1 

^This, (control) however,” as stated by the Peni^syl- 
vania Supreme Court in the O'Malley case, supra, Jwas 
not an incident of the estate by entireties, but ofj the 
marital relation, and applied to the property of the wife 
whether owmed in fee simple or otherwise.” And, like¬ 
wise, in the Masterman case, the Court of Appeals of 
Maryland stated: i 


^Tn 1 Tiffany on Modern Law of Real Pro^^erty 
(381) Sec. 165, it is said: ^At common law,j the 
husband, having the right to control and dispose of 
his wife’s land during their joint lives, was entitled 
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to all the rents and profits of land held by entire¬ 
ties, and not merely to one-half thereof, and he 
could convey the land for the term of his life. This 
power of control in the husband over the wife’s 
share is. however, taken away by the married wo¬ 
mens’ property Acts, hereafter referred to, since it 
was not an incident of the tenancy by entireties, 
but was merely one of his common law rights.’ ” 

Now, there can be no question but that at the time 
the instant estate was created it was not subject to the 
federal estate ta.\ which, in fact, was not enacted until 
more than 12 years later. And at the time of the estab¬ 
lishment of the estate, and at least until September 8, 
1916, the rule on the subject was well-established that 
the question of liability to inheritance taxes must be 
determined by the law in force at the time the title 
vested by virtue of the transfer. {Attorney General v. 
Clark, 222 Mass. 291; Estate of Gurnsey, 177 Cal. 211.) 

When Congress enacted the Revenue Act of 1916, sec¬ 
tion 201 imposed a tax upon the transfer of the net 
estate of every decedent dying after the passage of this 
Act. As stated by the Supreme Court in Tyler v. United 
States, supra: > 'fif that section stood alone, the inclusion 
of such property (meaning a tenancy by the entirety) 
in the gross estate of the decedent probably could not 
be justified by the terms of the statute.” This was clear 
for the reason that, according to the common law rule, 
no transfer takes place at death in a tenancy by entirety. 

Consequently, it was necessary for Congress to enact 
section 202(c) and to specifically include under this sec¬ 
tion the taxation of the interest of a decedent in a ten¬ 
ancy by the entirety and bring it wdthin the ambit of 
the words imposing the tax. 

The Supreme Court in the Tyler case considered this 
situation in the following words: 
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^‘At his death, however, and because oi it, $he, 
(meaning the surviving spouse) for the first tipie, 
became entitled to exclusive possession, use, and 
enjoyment; she ceased to hold the property subject 
to qualifications imposed by the law” relatingj to 
tenancy by the entirety, and became entitled to l^old 
and enjoy it absolutely as her own; and then, ^.nd 
then only, she acquired the power, not theretofore 
possessed, of disposing of the property by an e^^er- 
cise of her sole w”ill. Thus the death of one| of 
the parties of the tenancy became the ^generafing 
source’ of important and definite accessions to |the 
property rights of the other.” j 

The important point here is that by the Revenue Xct 
of 1916, for the first time in the history of taxatiori, a 
federal estate tax was imposed upon this so-called ‘^gen¬ 
erating source” of the free use and benefit of the prop¬ 
erty accruing to the surviving spouse and attributable 
to the death of the other party to the tenancy. I 


II. 

The nature of the federal estate tax limits jits 
application to “the power to transmit, or the 
transmission or receipt of property by deatii.” 


The basic theory behind the Federal estate taxi is 
stated by the Supreme Court in Knowlton v. Moore, 178 
U. S. 141 as follows: | 

i 

“Confusion of thought may arise unless it be jal- 
w^ays remembered that, fundamentally considered, 
it is* the power to transmit, or the transmission | or 
receipt of property by death, which is the subject 
levied upon by all death duties.” I 

I 

The exact point of the application of the tax is mbre 
closely defined by the Supreme Court in Chase National 


I 

i 
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Bank v. U. S., 278 U. S. 327, wherein the court states 
that the “shifting of the economic benefits * * * is the 
real subject of the tax.’^ 

The provision specifically requiring the inclusion of 
tenancies by the entirety in the gross estate of a dece¬ 
dent, and thus subjecting such tenancies to taxation, is 
found in section 202(c) of the 1916 Act. It has con¬ 
tinued in effect down to date, so far as material here, 
except that beginning with the 1918 Act (section 402(c) ) 
it was made specifically retroactive to tenancies estab¬ 
lished prior to the enactment of the respective Acts. 

III. 

The especially importance of this change is point¬ 
ed out by the Supreme Court in Nichols v. 
Coolidge, which presents a complete analogy 
to the case at bar. 

The case of Nichols v. Coolidge, 274 U. S. 531, arose 
under the Revenue Act of 1918 and involved a trust 
created in 1907 and a transfer made in 1917. The Com¬ 
missioner had held that both should be included in the 
decedent's gross estate at the time of her death in 1921 
because of the language in section 402(c) of the Reve¬ 
nue Act of 1918, specifically providing that they should 
be included “whether such transfer or trust is made or 
created before or after the passage of this Act." 

It will be noted, in the instant case, that section 302(h) 
of the Revenue Act of 1924 also specifically provides for 
the inclusion in the decedent's gross estate of the inter¬ 
est held as tenants by the entirety by the decedent and 
spouse whether such tenancy is created “before or after 
the enactment of the Act." 

In order to properly show the background for the 


Supreme Court’s holding it is necessary to refer briefly 
to the court’s decision in Shwab v. Doyle, 258 U. S. 529. 
In that case a trust was created by a deed dated April 
21, 1915, and the decedent died September 16, 1916, eight 
days after the enactment of the first federal estate! tax 
law. The Commissioner had interpreted section 20i(b) 
of the 1916 Act (the counterpart of section 402(cj) of 
the 1918 Act and section 302(c) of the 1924 Act) as ex¬ 
tending to transfers of any kind made in contemplation 
of death at any time whatsoever prior to September 8, 
1916. The Supreme Court held that the Revenue!Act 
of 1916 did not specifically apply to such transfers retro¬ 
actively and hence would not be given retroactive effect, 
as to do so would be violative of the Fifth Amendnlent. 

But the Revenue Act of 1918 contained the emphatic 
words “whether such transfer or trust is made or created 
before or after the passage of this Act,” and as poffited 
out by the Court, in Nichols v. Coolidge, these wjords 
evidentally were intended by Congress to exclude a jcon- 
struction like that given the 1916 Statute by Shwab v. 
Doyle. I 

The Commissioner of Internal Revenue, conseque^ly, 
had set forth in his regulations that transfers macje in 
contemplation of death or to take effect in possession 
or enjoyment at or after death, and so made at any %ime 
are taxable (Art. 15, Reg. 68, 1924 Ed.) | 

On May 31st, 1927, how^ever, the Supreme CJourt 
handed down its opinion holding that section 4Q2(c) 
Revenue Act of 1918, was unconstitutional as f^r as 
applied to such transfers made prior to its passage. \ The 
Commissioner thereupon promulgated Treasury deci¬ 
sion 4066, VI-2 C.B. 327, dated August 12, 1927, aniend- 
ing his regulations to provide that transfers ma4e in 
contemplation of death or to take effect at or ^^ter 
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death, were taxable only where made subsequent to Sep¬ 
tember 8y 1916. (Art. 15, Reg. 70.) 

The law, however, still reads that such transfers are 
taxable whether made “before or after the enactment of 
thisAcr (Sec 302(h) 1926 Act). 

With the United States Supreme Court's holding in 
Nichols V. Coolidge, that the phrase “before * * * the 
enactment of this act,” the identical phrase relied upon 
by the appellee here, did not apply to a transfer made 
prior to the passage of the Act of September 8, 1916, this 
Court, it is respectfully submitted, has ample precedent 
in holding to the same effect in the case at bar, and ac¬ 
cordingly that the interpretation of the statute contended 
for in Point II of appellant’s brief, viz., “provided the 
tenancy was created subsequent to the passage of the 
Act on September 8, 1916,” is fully warranted. Prior to 
that date the rights of the tenants here had become final¬ 
ly and definitely fixed under the existing rule of prop¬ 
erty in Massachusetts. 


IV. 

The rule is well-settled that retroactive taxation 
is not ipso facto unconstitutional, but it does 
become so when the retroactive application 
is so arbitrary and capricious that it amounts 
to confiscation and thus violates the Fifth 
Amendment. 

The question, therefore, becomes one of determining 
when a tax is applied retroactively in such a manner as 
to be arbitrary' and capricious {Knowlton v. Moore, 178 
U. S. 141; Nichols v. Coolidge, supra) and, for meeting 


this test the Supreme Court has set up certain well-de¬ 
fined tests or limitations, as follows: 

(i) In the first place the taxpayer must have a cUoice 
when the estate is created as to whether or not he id, go¬ 
ing to subject the same to taxation. \ 

This criterion is admirably brought out by the! Su¬ 
preme Court in Milliken v. United States, 283 U. S. |ll5. 
In that case the transfer was made in contemplatiojn of 
death while the 1916 Act was in force. The decedent 
died after the enactment of the 1918 Revenue Act land 
the plaintiff contended that the higher rates imposed by 
the latter Act could not be retroactively applied, ^he 
Court held, after a very full review of the exact point 
here under discussion, that when the estate was created 
the decedent then knew that it would be subject to ^ tax 
upon his demise, perhaps at an increased rate; and that, 
as the decedent was forewarned at the time he exercised 
his privilege, the retroactive application of the 19181 Act 
was consequently not objectionable. | 

The same line of demarkation is shown in the ca^e of 
Phillips V. Dime Trust and Safe Deposit Co., 284 If. S. 
160. There the question involved was whether certain 
property held by the decedent and his wife as tenant^ by 
the entirety at the time of his death in 1925 was subject 
to the tax under section 302(e) of the Revenue Act of 
1924, where the tenancy was created prior to the elec¬ 
tive date of the 1924 Act, but after the effective date of 
the 1916 Act. | 

There, again, the Supreme Court, held that the j tax 
was not objectionable as retroactively applied, for | the 
reason that Congress in the 1916 Act had placed ajtax 
on estates by entirety and, therefore, the decedent |had 
knowledge available before the creation of the estate, 
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that it was embraced within an established taxing system. 

The prerequisite as stated in this subsection is, fur¬ 
thermore, clearly shown in the cases of Blodgett v. Hol¬ 
den, 27 D U. S. 142, and Untermeyer v. Anderson, 276 
U. S. 440. 

Particularly, in the case at bar, neither the nature nor 
the amount of the tax burden imposed by the Revenue 
Act of 1916, or any of its successors, could have been un¬ 
derstood or foreseen by the decedent in 1904, at the time 
he irretrievably took the particular act now sought to be 
made the occasion for the imposition of a tax. His act 
in creating the tenancy was fully consummated in 1904, 
and thereafter there was no way in which the decedent 
could cause the'property to revert to himself, or in whicli 
he could destroy the tenancy. {Palmer v. Treasurer, 222 
Alass. 263; Bcrnatavicius v. Bernatavicius, 259 Mass. 
486; Licker v. Gluskin, 265 Mass. 403). 

{2) Secondly, the use hy Congress of retroactive tax¬ 
ation may not be arbitrary and capricious where the pur¬ 
pose is to prevent tax evasion. 

This rule is closely coupled with the preceding discus¬ 
sion. It is clearly brought out by the Supreme Court in 
the Dime Trust and Safe Deposit Co. case wherein the 
court stated “the knowledge available before the creation 
of the estate that it was embraced within an established 
taxing system and that its taxation, * * * was an essen¬ 
tial part of the system to prevent evasions, relieves the 
present tax of the objection that it is arbitrarily retroac¬ 
tive.” Again in Tyler v. U. S., 281 U. S. 497, the court 
stated “The evident and legitimate aim of Congress was 
to prevent an avoidance, in whole or in part, of the estate 
tax by this method of disposition during the lifetime of 
the spouse who owned the property, or whose separate 
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funds had been used to procure it; and the provision 
under review is an adjunct of the general scheme of tax¬ 
ation of which it is a part, entirely appropriate jas a 
means to that end.” And again in Coolidge v. Longl 282 
U. S. 582, the Supreme Court referred to the Tyler jcase 
and stated: is held that the provisions were intended 

to prevent an avoidance of the estate tax by the creation 
of such tenancies and were obviously neither arbiljrary 
nor capricious and so not violative of the Fifth Amend¬ 
ment.” ! 

j 

The restriction is even more tightly drawm in| the 
Nichols V. Coolidge case where the court in referring to 
the power of Congress, to require that property si^hse- 
quently transferred in contemplation of death be tre'ated 
as part of the estate for taxation purposes, stated ^Hhis 
is necessary to prevent evasion and give practical effect 
to the exercise of admitted power, but the right is lin\ited 
by the necessity” | 

And finally as stated by Mr. Justice Stone in his| dis¬ 
senting opinion in Heiner v. Donnan, 285 U. S. 312;! 'Tn 
Tyler v. United States, 281 U. S. 497, 505, 74, L. ed.'991, 
999, 69 A. L. R. 758, 50 S. Ct. 356, the tax on estates by 
entirety as a part of the decedent’s estate passing to the 
surviving spouse, was upheld regardless of the m(i>tive 
which inspired it and the decision was rested on the\ sole 
and only possible ground that the evident and legitimate 
aim of Congress was to prevent an avoidance in whole or 
in part (of any), of the estate tax by this method of\ dis¬ 
position * * I 

Now in the case at bar, a tenancy by entirety was Com¬ 
pletely created in 1904 and it is axiomatic, not only ithat 
it was not at that time brought within the taxing [sys¬ 
tem, but also that it could not have been created foij* the 
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purpose of evading a Federal estate tax which did not 
come into being until 1916. 

(5) But, when a tax is retroactively applied, it can go 
back only to the point where that particular system of 
taxation began. 

This test is intimately connected with the right-of- 
choice test discussed in subsection (a), above. The ap¬ 
plication is well-illustrated by the case of Lewellyn v. 
Frick, 26S U. S. 238. That case arose under section 
402(f) of the Revenue Act of 1918, which for the first 
time laid a tax upon insurance policies of a certain 
amount taken out by the decedent on his life. The Su¬ 
preme Court in holding that the tax did not apply to in¬ 
surance policies taken out by the decedent prior to the 
passage of the Act, stated: “ * * * the general plan ^that 
laws are to be considered as applying to cases which 
arose before their passage’ is preserved, when to disre¬ 
gard it would be to impose an unexpected liability, that, 
if known, might have induced those concerned to avoid 
it and to use their money in other ways.” 

This rule is especially well-illustrated by the very re¬ 
cent decision of the United States Circuit Court of Ap¬ 
peals, Seventh Circuit, in Reinecke v. Smith, et al.. Ex¬ 
ecutors, (as yet unreported, but see opinion at par. 1885, 
Prentice-Hall Tax Service). There the decedent had 
created a trust in 1922, in which he provided that same 
might ‘‘be modified or revoked at any time by an instru¬ 
ment in writing signed by Douglas Smith (grantor) and 
either one of the other two trustees or their successors.” 
Section 219(g)‘of the Revenue Act of 1924, for the first 
time, taxed the income of such a trust, whether created 
before or after the passage of the Act, to the grantor. 
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In holding said section unconstitutional as applied to 

the trust there under consideration, the Court stated: 

! 

^^In 1922, when the trusts here in question jwere 
established, the grantor was not taxable on tl^e in¬ 
come of trusts in which the power of revocation was 
reserved. The power to revoke the trusts in ques¬ 
tion could not be exercised by the grantor ^lone. 
The consent of the trustee was essential to reloca¬ 
tion. The grantor had parted with all interest in 
and control over the income of the trusts. ! 

* * * * * * * *j* 

“The power of Congress as to the taxation of the 
income of trusts which are under the unfettered con¬ 
trol of the grantor or which may be created ih the 
future is broad. (Citations). All measures reason¬ 
ably necessary to prevent escape from taxes oip sur¬ 
taxes may be adopted.’^ | 

i 

I 

But, continues the Court: I 

I 

I 

'^When an attempt is made to apply those mea¬ 
sures to past lawful transactions by whicl\ the 
grantor has parted with control over the trustlfund 
and has made it impossible to regam such contrpl by 
his own act, a different question arises. * * * Such an 
attempt amounts to confiscation and offend^ the 
Fifth Amendment. (Nichols v. Coolidge, 274 |U. S. 
531, 542, 47 S. Ct. 710, Heiner v. Donnan, 285 |U. S. 
312, 326, 327, 52 S.Ct. 358).’’ | 

j 

I 

In summary, therefore, in order that a retroactive pro¬ 
vision of a taxing statute fall because violative cjf the 
Fifth Amendment, it must be arbitrary and capricious. 
Whether or not it is so depends upon: (1) whether the 
taxpayer had a choice at the time the particular Action 


i 
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was irrevocably taken, as to whether or not same would 
subject him to tax; (2) the inclusion of the action for 
taxation must be made by Congress as a part of the gen¬ 
eral scheme of taxation and as a means to prevent avoid¬ 
ance of the tax; and, (3) the inclusion can only be retro¬ 
actively required from the time when Congress first pro¬ 
vided that such an action should be subjected to taxation. 

The application of the foregoing rules to the case at 
bar is already plainly apparent. (1) At the time of the 
creation of this tenancy by the entirety, by William 
Lowell Putnam and Elizabeth Putnam, his wife, in 1904, 
there was no thought in the mind of anyone that such 
estate would be subject to tax upon his death in 1924. 
The common law rule, which had been in effect for cen¬ 
turies, and was then in effect in the State of Massachu¬ 
setts, where both the parties and the property were lo¬ 
cated, was to the effect that each took per tout et non per 
my. Furthermore, under the laws of Massachusetts then 
in existence (and, in fact, still in existence at the time of 
decedent's demise, Bcrnatavicius v. Bernatavicius, 259 
Mass. 486; Licker v. Gluskln, 265 Mass. 403) he had no 
power to reinvest title to this property in himself. He 
had no knowledge, therefore, that the estate would be em¬ 
braced at his' death within a taxing system, and the 
“right-of-choice’^ test as to whether or not he w^ould sub¬ 
ject his estate to taxation was utterly lacking. 

(2) As to the second test Congress, beginning wdth 
the Act of September 8, 1916, specifically provided for 
the inclusion of property held by husband and wife, as 
tenants by the entirety, in the gross estate of the de¬ 
cedent. 

(3) In view of the foregoing enactment, the limit for 
the retroactive application of the tax here involved falls 


at September 8, 1916, the first date upon which this jpar- 
ticular subject or system of taxation was instituted.j It 
can only reach estates which were created when the jpar- 
ticular taxing provision was in force. i 


V. ! 

i 


Under the all-restrictive provisions of section 
301(a) of the Act, the tax is imposed upon 
the net estate of the decedent, whereas, jun- 
der the interpretation advanced by appellee, 
the tax, in part at least, is levied upon |the 
long-vested property interest of the surviVor. 



Brushing aside all technicalities of the common I law 
fiction, there is no more reason why the entire valine of 
the property owned as tenants by the entirety shoulji be 
taxed as all belonging to the decedent, than that it should 
be taxed as all belonging to the survivor. Despite! the 
fact that in the state of Massachusetts the law has Ipeen 
settled for generations that the survivor takes no hew 
title by survivorship, but the title arises entirely from 
the instrument under which the estate by the entirety is 
created, (Licker v. Gluskin, supra)^ and that the Supijeme 
Court of that state has specifically held that no ^^bfene- 
ficial interest” accrued by survivorship, {Palmer v. Tteas- 
urer, supra) the appellee has taxed the entire value of the 
property at the date of decedent's death as part of \ the 
decedent's estate. In other words, the interest (what¬ 
ever it was) which the survivor in the case at bar! ac¬ 
quired in 1904, is utterly disregarded and treated bs a 
worthless nullity in fixing the value of the property^ for 
federal estate taxation as a part of the decedent's estate. 

I 
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Under the rules of property in effect in the State of 
Massachusetts in 1904, Elizabeth Putnam then took title 
to the entire property here involved; and by requiring 
the inclusion of the entire property as part of decedent’s 
gross estate in 1924, it is clear to a demonstration that 
Elizabeth Putnam is deprived of her property by the ap¬ 
plication of a rule unheard of in 1904. 

As concerns the corpus of the estate, the fee itself, the 
interest of the wife was worth at all times as much as 
the husband’s, and there is no justification, under any 
theory, for taxing more than one-half the value of the 
property at decedent’s death as part of his estate (sec. 
301(a) Rev. Act 1924). 

Judge Morton, in his opinion in Third National Bank 
and Trust Co. v. White, 45 Fed. (2) 911, (now before 
United States Supreme Court on writ of certiorari) re¬ 
ferring to this exact situation, stated: 

'^In the present case the value of the entire prop¬ 
erty held in the tenancy was taxed. This was done 
in the Tyler case, and I am of course bound by that 
decision, i Aside from it I should certainly have sup¬ 
posed that the interest in the property which Mr. 
Harris irrevocably transferred to his wife in 1915, 
many years before his death and not in contempla¬ 
tion of it, then ceased to be part of his estate. 


# -X-'* « -K- * «- 


“If Mr. Harris had conveyed the property, or even 
an undivided interest in it, to Mrs. Harris absolute¬ 
ly, the value of the portion so conveyed could not 
have been taxed. The conveyance which he actually 
made divested him of a half interest more complete¬ 
ly than if the estate had been a tenancy in common. 
Thereafter he could not transfer any part of the 
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property without her assent. To say that, because 
the tenancy which he created was one by the I en¬ 
tirety, it subtracted nothing from the value of what 
remained in him, is certainly not the fact.’’ | 

j 

We respectfully submit that such a situation as Judge 
Morton describes, and as is present in the case at bar, 
namely, the taxation as part of the decedent’s estatp of 
the entire value at the date of his death in 1924, of a 
tenancy by the entirety created in, and continuously ex¬ 
istent since, 1904, falls squarely within the prohibijtion 
laid down in Nichols v. Coolidge, 274 U. S. 531, wherein 
Mr. Justice McReynolds stated: 

“Certainly, Congress may lay an excise uponj the 
transfer of property by death reckoned uponj the 
value of the interest which passes thereby. |But 
under the mere guise of reaching something within 
its powers Congress may not lay a charge dpon 
w^hat is beyond them. Taxes are very real things 
and statutes imposing them are estimated by pri,cti- 
cal results. I 

I 

I 

* « * -N- * « « »j* 

“The statute requires the executors to psiy an 
excise ostensibly laid upon transfer of property by 
death from Mrs. Coolidge to them but reckoned 
upon its value plus the value of other property 
conveyed before the enactment in entire good laith 
and without contemplation of death. Is the Stat¬ 
ute, thus construed, within the power of Congress?” 

i 

This question the Court answers in the negative. | 
Furthermore, in its interpretation of section 301 i (a) 
of the 1926 Act, (the exact counterpart of 301 (a) of 
the 1924 Act, except as to rates) in the recent ca^e of 
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Heiner v. Donnan, 285 U. S. 312, the Supreme Court 
stated: 

^‘The event upon which the tax is made to depend 
is not the gift, but the transfer of the estate oj the 
decedent. The tax falls upon the estate and not 
upon the gift, * * 

In Gwinn v. Commissioner, - Sup. Ct. -, de¬ 

cided December 5, 1932, (as yet unreported, but for 
opinion see U. S. Daily, Dec. 6, 1932) the Supreme Court 
held that one-half of the value, at date of decedent’s 
death in 1924, of a joint tenancy created in 1915 was 
properly taxed under section 302(e) Revenue Act of 
1924, here involved. 

The Court rested the tax on the ground that the rights 
of the possible survivor were not irrevocably fixed by the 
instrument creating the estate, and the right to effect 
the changes did not terminate until the co-tenant’s 
death. “Cessation of this power after enactment of the 
Revenue Act of 1924,” stated the Court, by Mr. Justice 
McReynolds, “presented proper occasion for imposition 
of the tax.” 

While it is believed that the vital distinctions between 
a joint tenancy and a tenancy by the entirety, as set 
forth in the Palmer v. Treasurer case, supra, would in¬ 
validate the entire tax in the case at bar, it is submitted 
that the Gwinn case clearly prohibits the taxation of 
more than one-half the value of the property at dece¬ 
dent’s death. 

By the conveyance to William Lowell Putnam and 
Elizabeth Putnam, husband and wife, as tenants by the 
entirety, the husband was divested of a half interest 
more completely than if the estate had been a tenancy 
in common, for thereafter he could not transfer any part 
of the property without his wife’s consent. 


I 


23 ! 

j 

Knox V. McElligotty 258 U. S. 546, likewise limited 
the tax under the 1916 Act to one-half of the value of 

I 

the joint tenancy at decedent’s death, as to tax the !en- 
tire joint estate would be in effect taxing the half which 
before the act had passed had vested in the wife. This, 
the Court held, would be giving the 1916 Act a retro¬ 
active effect, which would be unconstitutional, citing as 
the basis for its opinion, Shwab v. Doyle, 258 U. S. 529, 
decided about the same time. j 

On November 26, 1932, the Circuit Court of Appdals, 
Seventh Circuit, handed down opinions in Commissidner 
V. Emery, Executrix, and Griswold, et al.. Executor^ v. 
Commissioner (not yet reported, but for opinion see par. 
2110, Prentice-Hall Tax Service) which involved jthe 
question of what portion, if any, of a joint tenancy 
should be taxes as part of decedent’s estate. The pc^int 
we are presenting to this Court is clearly illustratedi by 
those decisions. The Court held, incidentally, thaj: it 
was not important whether the estate were determinated 
a joint tenancy or a tenancy by the entirety, as both vfere 
included within the taxing statute, but that for (Con¬ 
venience it would call it ^‘joint tenancy.” 

In the Emery case, the joint tenancy was created in 
April, 1920. The decedent died in December, 1^21. 
The Commissioner contended that the entire valu^ of 
the property was taxable as part of the gross estate of 
the decedent and was upheld in this contention by [the 
Court, on the ground that an estate tax law was in Ex¬ 
istence when the estate was created. In sustaining [the 
Commissioner however, the court stated that if the ten¬ 
ancy had been created before the 1916 statute, the K^ox 
case would have applied, and the one-half which ^lad 
previously vested in the wife would not be taxable. I 

In the Griswold case the facts were similar to jthe 
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Emery case except that the joint tenancy (or tenancy 
by the entirety) in the deceased and his wife was cre¬ 
ated in 1909. The Court, viewing the matter from a 
practical standpoint, held that one-half the value of the 
property at decedent’s death was taxable as part of his 
estate, as representing the portion of the joint property 
which augmented the estate of the survivor at the death 
of the co-tenant. 

In summary, therefore, if it is held that the law re¬ 
quires the inclusion in decedent’s estate of the entire 
value, at the date of decedent’s death, of the tenancy 
by the entirety, then, it is respectfully submitted, the 
provision is arbitrary, capricious and violative of the 
Fifth Amendment. {Nichols v. Coolidge, 274 U. S. 531.) 
Congress cannot, by legislative fiat, enact into existence 
a fact which does not exist in actuality. {Heiner v. Don- 
nan, 285 U. S. 312.) 

Viewed as a practical matter, however, and disregard¬ 
ing the common law fiction, the interest of the decedent 
in the estate by the entirety could not have exceeded 
one-half its value, and as the remaining one-half had 
vested in the wife prior to the 1916 Act, only one-half 
can now be subjected to taxation under section 301(a) 
Revenue Act of 1924, as having “augmented the estate 
of the survivor at the death of the co-tenant.” {Gris¬ 
wold V. Commissioner, supra.) 

Conclusion. 

Confined to the subject matter of the instant case, it 
is clear that a tenancy by the entirety was not considered 
or made a part of the decedent spouse’s gross estate 
until September 8, 1916, the effective date of the Reve¬ 
nue Act of 1916, and consequently, it is respectfully 
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submitted, that any attempt by Congress to levy jfor 
purposes of taxation on the estate by the entirety <fre- 
ated in 1904 by William Lowell Putnam and Elizabeth 
Putnam, his wife, of Boston, Massachusetts, is arbitrary, 
capricious and invalid and hence violative of the F^fth 
Amendment. • | 

i 

The transfer involved was completely and irrevocably 
made to the wife as to, at least, half of the propeifty, 
long prior to the enactment of the Revenue Act of 1916, 
the first federal revenue act purporting to tax such trans¬ 
fers in any way. Taxation of this long-vested half |in- 
terest, under the guise of denominating it part of the 
decedent’s estate, which it was not in fact, is cle4rly 
arbitrary and capricious taxation and repugnant to khe 
due process clause of the Fifth Amendment to the Con¬ 
stitution of the United States. | 

i 

i 

Respectfully submitted, | 

William P. Smith, | 

John C. Evans, i 

as Amid Curiae, \ 
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